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CURRENT TOPICS 


Lord Hemingford 

THE passing of LorD HEMINGFORD brings to an end a 
career of exceptionally valuable service not only to the legal 
profession but to the nation as a whole. Admitted in 1895, 
he became a member of the City firm of Beaumont & Son and 
Clarke, Rawlins & Co., and in 1912 he joined the Hertfordshire 
County Council. In 1923 he was elected to the Council of 
The Law Society and served as President in 1941-42, one of 
the most difficult of the war years. Elected to the House of 


Commons in 1918, his legal training, wide outlook and firm 
but tactful pursuit of what he believed to be right, soon marked 
him out and earned widespread support for his election in 


1931 as Chairman of Ways and Means and Deputy Speaker, 
ani office which he held with distinction for thirteen years. 
We extend our sincere sympathy to Lady Hemingford and 
his three sens. 
The New Crown Proceedings Rules 

ELSEWHERE in this issue (fost, p. 667) we print the new 
Rules of the Supreme Court (Crown Proceedings), 1947, dated 
26th November, 1947, which will come into force on 
Ist January, 1948, simultaneously with the Crown Proceedings 
Act, 1947. The Act is a landmark in English legal history, 
for it places the Crown on the same footing as subjects of the 
Crown with regard to legal proceedings by and against the 
Crown. Fortunately, the rules are neither lengthy nor com- 
plicated, and if practitioners bear in mind that the Rules of 
the Supreme Court, with such exceptions as are provided in 
the new Act and Rules, apply so far as may be to all civil 
proceedings by or against the Crown instituted in the High 
Court on or after Ist January, 1948, they will not find the 
remainder of the rules difficult to follow. The new provision 
which is of the most immediate practical importance is 
contained in r. 2, adding r. 3A after Ord. III, r. 3, and requiring 
information in the indorsement on a writ against the Crown 
as to the circumstances in which it is alleged liability of the 
Crown has arisen and as to the Government Departments and 
officers of the Crown involved, and further information as to 
the same matters on request by the defendant before the time 
for appearance has expired, subject to the plaintiff's right to 
apply to the court or judge for a decision that no further 
information is reasonably required. Other important rules 
which deserve study are rr. 9, 20 and 37 (judgment is not to 
be entered against the Crown in default of appearance or 
pleadings without the leave of the court), rr. 10 and 11 
(procedure for summary judgment under Ord. XIV, r. 1, is 
not to apply to proceedings against the Crown), and r. 17, 
restricting the right of set-off and counter-claim both by and 
against the Crown. We also print (at p. 666) a recently 
published Treasury list of addresses of the solicitors of the 
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various departments, who are authorised to accept service of 
proceedings. 


The County Court (Crown Proceedings) Rules 

Tue County Court (Crown Proceedings) Rules, 1947, 
dated 1st December, 1947, are also to come into force on 
Ist January, 1948. They enact that, except as otherwise 
provided in the Crown Proceedings Act, 1947, or the rules, 
the County Court Rules are to apply to all civil proceedings by 
or against the Crown instituted in a county court on or after 
Ist January, 1948. Except where it is otherwise provided 
in any Act, or rule, an action against the Crown is to be 
commenced in the court for the district in which the cause 
of action wholly or in part arose, but in case of reasonable 
doubt the proceedings may be commenced in the court for the 
district in which the plaintiff or one of the plaintiffs resides 
or carries on business. Another important provision is that 
no default action may be brought against the Crown. A 
parallel provision to the High Court provision as to informa- 
tion in the writ is that which requires information in thi 
particulars of claim as to the circumstances in which it Is 
alleged that the liability of the Crown has arisen and as to the 
Government Departments and officers of,the Crown concerned. 
The rules also make provision for a demand by the Crown for 
further information. Leave of the judge must be given to 
entitle a plaintiff to have judgment entered against the Crown 
in default of pleading or appearance, and application for such 
leave will have to be made on seven clear days’ notice to the 
Crown. Orders XXV_ (enforcement of judgments and 
orders), XXVII (garnishee proceedings), and XXX 
(receivers) are not to apply in respect of any order against 
the Crown. These are some of the main provisions. We 
hope to be able to print the rules in full next week. 


Statute Law Revision 

THE appointment of a new Statute Law Committee by the 
Lord Chancellor, announced on 9th December, will be 
welcomed by solicitors, who have found some difficulty in 
groping through the jigsaw puzzles of Rent Acts, Income Tax 
Acts, Gaming Acts and other interlocking statutes that 
disfigure our statute book. When the appointment of the 
committee was promised in the House of Lords on 30th July, 
Lorp Jowitt described the condition of the statute book as 
“chaotic,” and few are better qualified to judge on this 
matter. The terms of reference are to consider the steps 
necessary to bring the statute book up to date by consolidation 
and revision, and to superintend the publication and indexing 
of all statutes, revised statutes and statutory instruments. 
The President is to be the Lorp CHANCELLOR, the 
Chairman is Sir GRANVILLE RAm, and among those on the 
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committee are the ATTORNEY-GENERAL, the Lorp ADVOCATE, 
the MARQUESS OF READING, LorpD Simonps, LorD SCHUSTER, 
Mr. TERENCE N. Donovan, K.C., M.P., Mr. Joun G. 
ARCHIBALD, solicitor, and Sir E. G. H. Cox, solicitor, of 
Messrs. Dyson, Bell & Co. 


Acting for Both Parties 

UNDER an Australian Legal Profession Practice Act, 1946, 
the Council of the Law Institute of Victoria has power to 
make rules regulating the professional duties, practice, 
conduct and discipline of: practitioners. As a basis, the 
Council reprinted in the October issue of the Law Institute 
Journal a code prepared by Mr. GusBpins, and _ invited 
criticisms and suggestions. It is important, in considering 
its rules, to bear in mind that in Victoria the professions of 
barrister and solicitor are fused. Most of the rules are beyond 
criticism, but some are less uncontroversial. A “ barrister 
and solicitor ’’ in non-litigious matters may sometimes act 
for both parties, it is stated, and the test to apply is to 
consider whether in the interests of one he should withhold 
some information or advice from the other. This does not 
seem to meet every difficulty inherent in acting for both 
parties. Lorp St. Lronarps, one of the greatest of modern 
authorities on conveyancing, was against solicitors acting for 
both parties in conveyancing matters and expressed himself 
strongly on this matter both on the bench and in his book 
“Sugden on Vendors and Purchasers.”” EVERSHED, J., as 
he then was, took the same view in a case which was followed 
by a claim alleging fraud and undue influence (89 Sov. J. 111). 
However difficult it may be on occasion to avoid acting for 
both parties, every effort should be made to avoid it. It is 
a good thing to draw up rules of conduct and to provide for 
exceptional cases, but care must be taken to see that the 
exceptions do not stultify the rule. 


Searches in Wills Registry 

THE training of young clerks in the various kinds of routine 
work incidental to the running ofa solicitor’s office is frequently 
the responsibility of the managing clerk. It is encouraging to 
find, in the December issue of the Solicitors’ Managing Clerks’ 
Gazette, that the Solicitors’ Managing Clerks’ Association 
actively assists its members in their individual efforts. 
A member recently complained to the Registrar of Births, 
Deaths and Marriages that it was not possible to instruct a 
junior in the procedure of making searches without paying 
two search fees. He also asked that the rule should be 
relaxed in the case of solicitors training juniors. A reply 
was received from the Registrar-General’s Office to the effect 
that it was the normal rule that only one person should be 
allowed in the search room of the general office for each 
search owing to the limited space available for the large 
number of searches required. In the circumstances, however, 
the Registrar-General had arranged that a second person 
would be admitted to the search room for instructional 
purposes at any time between 9.30 a.m. and 10.45 a.m. 
provided that application was made to the clerk in charge. 
The Registrar-General has requested that any person sent 
for instruction under these arrangements should leave the 
search room not later than 11.45 a.m. 


The Bentham Committee 

THE work of the Bentham Committee for Poor Litigants, 
famous wherever the English law is known, continues in the 
face of difficulties, according to their report for 1946-47, 
adopted at the annual meeting of the London Council of 
Poor Man’s Lawyers held in the Council Room of The Law 
Society on 6th November. In moving the adoption of the 
report and accounts, the chairman referred to the delay in 
implementing the recommendations of the Rushcliffe Com- 
mittee om Legal Aid and pointed out that it was becoming 
increasingly difficult to carry out the work of the Bentham 
Committee, owing to shortage of funds as well as of solicitors 
willing to conduct cases under present conditions without fee 
or reward. The address of the Committee is 1, Lincoln’s Inn 
Fields, London, W.C.2. Over 15,000 persons sought assistance 
during 1946-47, about one-third of them concerning husband 
and wife disputes, and one-fifth concerning landlord and 
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tenant cases. Of 349 cases referred to the Committee 
(compared with 439 in the previous year), 103 were won or 
satisfactorily settled, and of all the remainder only seven 
proceedings failed. There are 41 local Poor Man’s Lawyer 
Centres affiliated to the Bentham Committee, and it is sad to 
see that some 16 of them are temporarily closed. Until the 
Rushcliffe scheme is made law such beneficent organisations 
as the Bentham Committee must continue with their work, 
and they look to the legal profession for the support they need. 


Managing Clerks and Control of Engagements 

Soticirors and their clerks will derive some relief from the 
confirmation by the Ministry of Labour and National 
Service, in response to a request by the Solicitors’ Managing 
Clerks’ Association, that the Control of Engagement Order, 
1947, does not apply to solicitors’ managing clerks, and that 
they are therefore free to change their situations as they 
wish. Those who have managing clerks naturally do not 
desire to lose them; but if, whether in order to improve his 
position or for some other reason, a clerk finds it necessary 
to leave a particular employer, the employer will at least 
derive some comfort from the fact that the Government is 
not seeking to drive his clerk into some other employment, 
thereby lessening the aggregate of employees on whom he 
can draw. There is further hope of alleviation of the 
situation in that the Association has applied to be recognised 
as an “‘ approved agency” under the order, so as to enable 
it to deal with situations involving those other than 
managing clerks engaged in solicitors’ offices and affected by 
the order. No decision on this matter has as yet been given. 
We are indebted for this information to the December issue 
of the Solicitors’ Managing Clerks’ Gazette. 


Dr. Joad and the Law 

Dr. Joap, publicly pondering over the many injustices 
existing in this imperfect world, turned his attention, in the 
Sunday Dispatch of 22nd November, to the legal profession. 
‘“Why are lawyers so arrogant and expensive?” he asked. 
Plato, as usual, had an answer. Lawyers, he quoted, prey 
upon human frailty and injustice. From this premise 
Dr. Joad, with that urbane logic which has endeared him to 
millions of listeners, drew this conclusion: ‘‘ Since lawyers 
would starve if we acted justly, or if, whenever we acted 
unjustly, we could provide justice for ourselves, it follows 
that they both perpetuate and seek to increase the injustice 
on which they thrive.” There is a well-known form of argu- 
ment, known as that of tu guogue, which is founded in the 
doctrine “‘ Doctor, cure thyself.’”’ Following that line of 
argument, can it not equally be said that lecturers and 
journalists thrive on the ignorance of their public, and seek 
to increase the ignorance on which they thrive by clouding it 
over with a nimbus of words? Lawyers will forgive 
Dr. Joad for libelling them as a class by saying that they are 
“below the average in decency and kindliness and service 
to the public.” Even if such class libels were actionable we 
doubt whether such a libel would deserve attention. A remark 
of that sort is doubtless due to imperfect knowledge of some 
particular case and not to any fair assessment of the work of 
lawyers generally. In fact, as lawyers themselves know 
only too well, nine-tenths of their work is the successful 
settling of disputes, and only a very small part of it reaches 
the courts. As for spinning out cases, of which Dr. Joad 
accuses lawyers, well, mutatis mutandis tu quoque, Dr. Joad! 


Recent Decision 


In Railway Assessment Authority v. Great Western Railway 
Co., on 5th December (The Times, 6th December), the House 
of Lords (LorD THANKERTON, LoRD SIMONDS, LORD NORMAND, 
Lorp Morton oF Henryton and Lorp MacDERMOoTT) 
held that a staff hostel and canteen with recreation, reading 
and writing rooms, erected by the Great ‘Western Railway 
Company at Didcot, Berkshire, for the use of their staff, 
were not a railway hereditament within the meaning of s. 1 (3) 
of the Railways (Valuation for Rating) Act, 1930, but were 
occupied as a dwelling-house within the meaning of the 
exception in that section. 
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THE LAW REFORM (PERSONAL INJURIES) BILL, 1947 


THE provisions of the recently published Law Reform 
(Personal Injuries) Bill may conveniently be considered under 
three headings: (1) abolition of the defence of common 
employment ; (2) modification of the employer’s liability for 
breach of statutory duty ; (3) measure of damages in actions 
based on personal injury. 

The provisions on the third point effect no far-reaching 
change in principle of law. What the Bill does is to reduce, 
under certain conditions, the amount of special damage which 
an injured person may recover in a common law action in 
respect of his loss of earnings by taking into account, and 
setting off, a proportion of the benefit which, during the 
period of his disability, he will be entitled to claim under the 
National Insurance Act, 1946. 

The abolition of the doctrine of common employment is a 
great reform, but one which has been so long awaited that, 
now it arrives, little remains to be said that has not been said 
already. The academic lawyer may find it interesting to 
speculate on the extent to which the doctrine, in its long life, 
has left a permanent mark on our jurisprudence, but for the 
practitioner it is sufficient to know that it will shortly exist 
no longer. 

But there is nothing academic in a consideration of the 
second great change which the Bill introduces. Where there 
has been a breach of any statutory duty which is imposed on 
an employer wholly or mainly for the protection of his work- 
people from risk of injury and disease, the Bill provides that 
the employer shall not be liable in damages “if it is shown 
that it was not reasonably practicable to avoid or prevent 
the breach.” 

The kinds of statutory duty to be considered may be 
broadly divided into two groups; first, those which are in 
themselves to some extent elastic and discretionary ; secondly, 
those which are detailed in precise terms. The distinction can 
perhaps be made clearer by illustration. The Factories 
Act, 1937, s. 45, provides that: “ There shall ‘be provided 
and maintained so as to be readily accessible a first aid 
box or cupboard of the prescribed standard.” Now here 
are two distinct duties as to the first aid box—first, it must 
be readily accessible ; secondly, it must be of the prescribed 
standard, and an order made under the Act proceeds to set 
out in detail the precise contents required of first aid boxes 
for different types of factories. 

In considering whether there has been a breach of the first 
duty, even as the law now stands, it is hardly possible to 
avoid taking into account questions of reasonable practica- 
bility. Presumably no court would decide that a first aid box 
was not “ readily accessible” to a worker in some part of a 
factory without considering the lay-out of the factory in 
question and any limiting circumstances necessarily imposed 
by the factory organisation. Again, there are some statutory 
provisions falling into this first category which are already 
expressly qualified by reference to reasonable practicability. 
For example, the well-known s. 26 of the Factories Act, 1937, 
enacts that : ‘‘ There shall, so far as is reasonably practicable, 
be provided and maintained safe means of access to every 
place at which any person has at any time to work.”’ Although 
there have been many decisions on this section, they will not, 
it is submitted, be of very material assistance in construing 
the new legislation. If the qualification of the duty were 
expressed in this way, that the means of access must be 
“reasonably safe,” the construction to be put on the section 
would not greatly differ from that which it has in fact received. 
Even if there were no qualification at all, it would be hard for 
the courts to draw a firm dividing line between a safe and an 
unsafe means of access without reference to the circumstances 
of the particular case. In reference, then, to this elastic kind 
of duty, it appears that the new provision will do no more 
than this: expressly to invite the court to take into con- 
sideration for the defence circumstances which in any event 
will have been relevant to the decision whether or not there 
has been any breach of duty at all. 


But in relation to the second type, the precisely specified 
duty, very different considerations suggest themselves. In 
Coltness Iron Co. v. Sharp [1938] A.C. 90, the House of Lords 
had to consider the construction to be put upon ss. 55 and 
102 (8) of the Coal Mines Act, 1911. Section 55 enacts that : 
“‘ Every fly-wheel and all exposed and dangerous parts of the 
machinery used in and about the mine shall be kept securely 
fenced.”’ Section 102 (8) exempts the mine owner from 
liability in damages for breach of duty under the Act in 
precisely the terms used in the new Bill. The facts of the 
Coltness case were these: The gear wheel of a machine used 
in a mine needed certain adjustments. This wheel was 
normally covered by a protective fence, and it was not disputed 
that it was a “ dangerous part of the machinery ”’ within s. 55. 
When the engineer came to make the adjustments it was 
necessary for him closely to observe the wheel whilst in motion, 
and this he could not do without removing the fence. A boy 
who worked nearby came to watch the engineer at work, 
stumbled and caught his hand in the wheel and suffered 
serious injury. The unanimous decision of the House was 
that it was not reasonably practicable, in the circumstances, 
to avoid the breach, and therefore, the mine owners could 
invoke the protection of s. 102 (8). Indeed, as the House 
made clear, if the excluding section was not apt to cover these 
particular facts, it would be hard to envisage circumstances 
in which any effective operation could be given to the section 
at all. But the more interesting aspect of the decision was 
the rejection of the respondent’s contention (which had been 
the ground on which the owners were held liable in the court 
below) that though excused for their failure precisely to 
comply with the duty, the owners must be liable for failure to 
take any adequate alternative steps to prevent persons being 
injured by the machinery whilst it was being inspected. 
Lord Macmillan said: “It has been held by the majority of 
the learned judges in the Court of Session that the appellants 
have not established their defence, because it would have been 
reasonably practicable to have fenced off each end of the 
narrow passageway... and so prevent access by the 
respondent to the dangerous gearing. This might no doubt 
have avoided or prevented the accident, but it would not have 
avoided or prevented a breach of the statutory duty to keep 
the gearing securely fenced... I find myself in entire 
agreement with Lord Morison when he says: ‘ Cutting off 
access to a machine is, in my opinion, quite a different 
operation from fencing the dangerous pasts of the machine 
within the meaning of s. 55.’ I desire to emphasise that the 
present action is laid solely on the breach by the appellants of 
their statutory duty, under s. 55 of the Act of 1911, which 
breach they have shown that it was not reasonably practicable 
for them to have avoided or prevented. I reserve my.opinion 
on the question whether, apart from the statute, the appellants 
had any duty, while the machine was in a dangerously 
unfenced state, to take such precautions as are suggested in 
the judgment under review to prevent acccess to it by 
employees other than those who had a duty to attend to it.” 

Where, therefore, the provision in the new Bill is applied 
to breach of a statutory duty which is precise in its terms, 
the effect will not be, as at first might be supposed, to render 
the duty itself a more elastic one. On the contrary, the duty 
remains as precise as before. And can the employer but show 
that precise observance of it was not reasonably practicable, 
he will not be civilly liable at all unless it be shown, quite 
independently of any breach of statutory duty, that he has 
been guilty of negligence at common law. 

The tendency, in recent years, of legislation of the kind 
under discussion has been, not only to specify in ever greater 
detail the nature of the employer’s duties, but also, when it 
was desirable to relieve the employer in certain circumstances, 
to specify these circumstances also and not to leave to the 
courts the task of deciding what excuses should be accepted, 
by reference to such general considerations as “ reasonable 
practicability.” Compare, for example, with the provisions 
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of the Coal Mines Act, 1911, discussed above, the corresponding 
provisions of the Factories Act, 1937. There are numerous 
sections dealing in detail with the fencing of machinery. 
Then follows s. 16, which expressly excuses compliance when 
the machinery is necessarily exposed for examination, lubrica- 
tion or adjustment. Here we have the very point on which 
the mine owners in the Coltness case escaped liability. It 
might well be that nothing less than the necessity to adjust 
the machinery would bring a case within s. 102 (8) of the Act 
of 1911. But what if consideration of reasonable practicability 
be superimposed on s. 16 of the Act of 1937? The courts 
must inevitably seek to give some positive effect to the words 
of the new Bill, if it passes unamended into law, and must 
therefore find circumstances less compelling than those 
specified in the original enactment, which yet entitle the 
employer to say that it was not reasonably practicable for 


CRIMINAL LAW 


THIEF AS AIDER AND ABETTOR OF RECEIVER 
A RECENT case which is without reported precedent is Carter 
Paterson and Pickfords, Carriers, Ltd. v. Wessel (ante, p. 446), 
in which the Divisional Court considered a case stated by a 
Recorder who had quashed a conviction for receiving stolen 
goods. 

The case was stated at the request of the employers of a 
driver of one of their vans, who had prosecuted him for 
stealing and receiving two parcels of clothing. These two 
parcels had, by some mistake, not been entered on the 
consignment sheets, but had been loaded on to the driver’s 
van, together with other parcels which were entered on the 
consignment sheets. The driver had left the two parcels at 
the side of a road and had later returned with another man 
in a motor car and they had taken away the parcels for 
themselves. 

When the case came before the justices they acquitted the 
men of larceny, for some reason not stated in the report, and 
convicted them of receiving. The driver appealed, and the 
Recorder held that the conviction for receiving could not 
stand, even though he might have been guilty of stealing. 

The Lord Chief Justice had no doubt that the driver was 
the thief and therefore he could not be a receiver in the first 
degree. He could not have received the parcels from anyone 
else as he was in constructive possession of the goods all the 
time. The Recorder had not, however, had his attention 
drawn to s. 5 of the Summary Jurisdiction Act, 1848, which 
was in the same terms as the Aiders and Abettors Act, 1861, 
and provided that an aider or abettor of an _ offence 
punishable summarily could be tried and convicted of that 
offence. The thief, Lord Goddard pointed out, aided, 
abetted, counselled or procured the offence of receiving 
because the receiver would not be able to receive the goods 
but for the action of the thief. 

This is a useful addition to the authorities on aiding and 
abetting because of the large number of cases nowadays in 
which gangs are concerned in larcenies of consignments of 
goods by rail and road and in handling stolen goods. The 
section, as has been pointed out in Homolka v. Osmond 
1939) 1 All E.R. 154, is procedural and enables the net to be 
spread wide enough to catch every member of a gang and to 
prevent just those technical acquittals of which the latest 
case provides an example. It also has the useful effect of 
underlining that an aider and abettor may be convicted even 
though the person committing the principal offence is 
acquitted (RK. v. Burton (1875), 13 Cox C.C. 71), and it 
emphasises the importance of charging the offences of both 
stealing and receiving against most persons charged with 
handling stolen goods with knowledge of their having been 
stolen. Where the evidence is circumstantial, as_ in 
R. v. Fuschillo [1940] 2 All E.R. 489, this is particularly 
important, as an acquittal on one charge will not 
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him to avoid the breach. It is hard to resist the conclusion 
that the more carefully the duty of the employer has been 
defined, and provision made to meet his reasonable difficulties 
and problems, in the original legislation, the greater now will 
be the employer’s opportunity to sidestep these obligations 
altogether and to bring himself within the protection of the 
new provision. 

Whereas at present an action for breach of statutory duty 
is, where applicable, a much more certain remedy for the 
injured workman than the thorny path of common law 
negligence, it may well turn out, in future, that this will be 
reversed. One thing is certain: the new provision as to 
statutory duty will encourage employers to fight cases which 
at present they would not hesitate to settle, and until the 
section is amply elucidated by judicial decision there will 
inevitably be a great increase in this kind of litigation. 


AND PRACTICE 


necessarily mean an acquittal on the other. It is to be 
observed that s. 5 provides that the aider and abettor is liable 
to be proceeded against and convicted for the offence, either 
together with the principal offender or before or after his 
conviction, so that there is clearly no need for the principal 
offender even to be found in order for an aider and abettor to 
be convicted of the principal offence. 


CORROBORATION IN AFFILIATION CASES 


Bastardy is not a branch of the criminal law, but it is 
dealt with in magistrates’ courts, and advocates in criminal 
practice find that they have to appear for complainant or 
respondent in such cases from time to time. The difficulty 
of the complainant in finding corroboration in some material 
particular by ‘‘ other ” evidence to the satisfaction of the 
justices is familiar to them. Statements in the nature of 
admissions to the applicant alone will not satisfy s. 4 of the 
Bastardy Laws Amendment Act, 1872. 

Dr. C. K. Allen ably dealt with the authorities on letters to 
the complainant, in the October issue of the Law Quarterly 
Review. He asked: ‘‘ What stronger corroborative evidence 
could there be than a letter or letters to the complainant 
from the putative father admitting his paternity directly or 
by inference?” Yet, he said, Johnson v. Pritchard (1933), 
97 J.P. 754, decided that such evidence cannot be received 
as corroborative evidence if proved only by the complainant. 
An unreported decision of the same year (Richardson v. 
Standish, “‘ Stone’s Justices’ Manual,” 78th ed., p. 461) 
was to the effect that such letters were admissible on the 
mother’s proof if there was other corroborative evidence. 
Dr. Allen said that although in practice justices ignored 
Johnson v. Pritchard, supra, in Moore v. Hewitt [1947] 
2 All E.R. 270, the justices took a more correct view, and 
although they were upheld by the Divisional Court in holding 
that there was other corroborative evidence, they upheld also 
Johnson v. Pritchard, ‘‘ with obvious reluctance.” 

The solution suggested by Dr. Allen is that the attendance 
of the respondent should be secured so that he may be called 
as a witness and have the letters put to him on oath. 
Dr. Allen considers that his attendance may be enforced by 
warrant, although it is far from clear under the Poor Law 
Acts of 1844 and 1927 and the Bastardy (Witness Process) 
Act, 1929. Presumably, also, he writes, a subpana ad 
testificandum may be served, if he can be found. 

The problem is not new but, as Dr. Allen stated, it has 
been by-passed by magistrates in many cases in the past. 
In view of the latest case it is difficult to know what to advise 
where the respondent cannot be found. The best that can 
be hoped for seems to be the finding of someone who is 
acquainted with the respondent’s handwriting and whose 
identification of the letters will, therefore, provide that 
‘other ’’ evidence which the statute requires. 





Mr. S. K. Lockuart, solicitor, of Lisburn, County Court 
Registrar for Down since 1934, has been appointed Clerk of the 
Crown and Peace for County Down. 


Mr. Desmonv Heap, the Comptroller and City Solicitor, has 
been elected a legal member of the Council of the Town Planning 
Institute. 
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COMPANY LAW AND PRACTICE 


AGREEMENTS FOR APPOINTMENT AS A DIRECTOR—III 


As has been pointed out in the two previous articles on this 
topic, it is by no means easy to see in the case of a company 
with articles in the usual form how such a company can 
enter into an agreement with a person for that person’s 
appointment as a director for a fixed period of years, the 
chief difficulty being that any such contract seems to con- 
stitute an attempt on the part of the directors of the company 
to override the powers of the company in general meeting. 

There are, however, several cases to be found in the reports 
where the validity of such a contract is assumed. A rather 
complicated case of this kind which does not appear in many 
works on company law is that of Re Golomb and William Porter, 
Ltd. (1931), 144 L.T. 583. In that case the company entered 
into an agreement to appoint Golomb to be a director of 
the company subject to the articles of the company, such 
appointment to be determinable by notice. There is nothing 
to suggest that the contract was authorised on the part of 
the company except by the board of directors, and the articles 
provided for the appointment of a governing director with 
power to remove any other director, but otherwise so far as 
the directors were concerned appear to have been in a normal 
form. The company refused to appoint Golomb a director 
and the arbitrator’s award in the form of a special case 
raised four questions: (1) whether the failure to appoint 
Golomb a director was a breach of the agreement entitling 
him to damages; (2) dealt with a question with which we 
are not concerned ; (3) asked whether Golomb was under the 
agreement and the articles entitled to be appointed a director 
and at what salary: this question it will be noted appears 
to duplicate question (1) to a certain extent; and question (4) 
again dealt with a question with which we are not concerned. 

It appears that Rowlatt, J., held in answer to question (1) 
that Golomb was entitled to treat the contract as at an end 
and to claim damages, and that he answered question (3) in 
the negative, which must, I think, mean that though there 
was a binding contract which would entitle Golomb to damages 
for its breach if he suffered damage, he in fact suffered no 
damage, the ground being that he could at any time under 
the articles be removed. In other words question (3) was 
regarded as asking about the measure of damages and 
Rowlatt, J., held that it was nil. 

No question was apparently raised on the appeal to the 
Court of Appeal in regard to Rowlatt, J.’s answer to question 
(1), and the Court of Appeal were, therefore, bound to hear 
the case on the footing that the contract was a valid one 


and had been broken by the company, and that Golomb, 
if he could show that he had been damaged thereby, would 
be entitled to recover damages. 

There are, however, a number of passages showing that 
they found no difficulty in accepting such a view. 
Scrutton, L.J., for example, said: “‘ The company for some 
reason having contracted to appoint Mr. Golomb a director 
did not do it. They broke their contract...” and 
Greer, L.J., said : “‘ Now it is quite clear and it isnot really in 
dispute that he was entitled to be appointed a director,” and 
went on to point out that the question for determination was 
what the salary payable to him would have been in respect 
of that directorship. 

A similar view was expressed by Slesser, L.J., who also 
pointed out that as the agreement was subject to the articles 
it would have been no breach of the agreement if he had been 
appointed a director and had been subsequently removed in 
accordance with the articles. 

The judgments in that case, however, certainly suggest 
that a contract by a company to appoint a person to be a 
director would be valid even though it was not made subject 
to the provisions of the articles, and support can also be 
found for the view that a contract to serve as a director is 
similar in its effect to an ordinary contract of service in the 
language of Simonds, J.,in Re T. N. Farrer, Lid. (1937) Ch. 352, 
where, discussing the position of a director entitled to hold 
office for life unless removed by special resolution, he said 
that the director was employed on terms under which it was 
competent for his employer at any moment to dismiss him, 
and went on: “It appears to me impossible to hold that a 
servant can on the termination of his contract of service . . . 
recover damages by reason of such termination from a master 
who can at any moment dismiss him.” 


It would, however, be unsafe to rely on these various 
observations as showing that the principles applicable to an 
ordinary contract of service would in all cases apply to 
contracts by companies to appoint persons directors, and 
the practical result of the foregoing discussion appears to be 
that if it is desired to bind a company to pay a fixed salary 
to a person, such as a vendor of the company’s undertaking, 
for a fixed period, it will be, if practicable, usually 
more desirable to make the salary payable in respect of a 
strict contract of service, e.g., for service as managing director, 
rather than as remuneration to him in his capacity as director. 


A CONVEYANCER’S DIARY 


OPTIONS TO PURCHASE—I 


It is not unusual for a lease to contain a term whereby the 
lessee is granted an option to purchase the reversion. An 
option is a valuable right of property, especially when the 
value of the land has risen (as is almost invariably the case 
now) since the date of its creation, and it is not surprising that 
on any subsequent dealing with land affected by options 
advice on the validity of the option is required before any 
binding contract with regard to the land is entered into. 
Unfortunately the importance of options, from the point of 
view of the vendor or purchaser, is not matched by any clarity 
of the law on the subject, or of its exposition ; for the well- 
known textbooks to which the practitioner immediately 
refers for guidance on problems such as this do not contain 
that comprehensive statement of the conditions in which both 
the benefit and the burden of covenants granting an option 
to purchase devolve upon the successors of the original 
contracting parties which is so badly needed. The lack of 
such guidance is due in very large measure to the almost 
infinite variety of circumstances which have to be considered 
in any complete exposition of the subject, and to the confusion 
caused by the imperfect fusion of law and equity in this 
regard, while a contributory factor is the difficulty of finding 
and maintaining a precise terminology in which the subject 


can be discussed. These considerations have led me to tread 
once again this well-worn ground, in the hope that my remarks 
may shed some light on the apparently conflicting statements 
on this branch of the law found in some of the books and in the 
reports. 

An option to purchase contained in a lease is usually 
described as a personal or collateral covenant, as distinct 
from covenants which touch and concern the land (or, to use 
the language employed in modern statutes, ‘‘ have reference 
to the subject matter” of the lease). The distinction is, 
of course, of vital importance, but the terminology is not, in 
my view, a happy one. Unlike covenants which touch and 
concern the land, such as a covenant to repair, a personal or 
collateral covenant does not pass, on the mere assignment of 
the term or of the reversion, to the assigns of the original 
lessee or lessor, and the fact that the covenant may be 
expressed to be made between the parties and their assigns 
makes no difference in this respect. On the other hand, 
circumstances may arise in which persons other than the 
original contracting parties may become liable to the burden, 
or entitled to the benefit of an option to purchase, and the 
word “personal” as a general description of this kind of 
covenant is misleading. It seems to me that the expression 
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“personal covenant ’’ should be confined, in this context, 
to such options as are, on the true construction of the 
instrument by which they are created, exercisable only by the 
original contracting parties. This brings me to the first 
point of substance to which I wish to draw attention. When 
any question regarding the validity of an option and its 
possible exercise by or against any person other than one of 
the original contracting parties arises, the first thing to be 
considered is the construction of the clause granting the 
option, with a view to ascertaining whether the rights and 
liabilities created by the option are purely personal to the 
contracting parties themselves, or whether such rights and 
liabilities may (granted the existence of certain conditions) 
pass to others. This may seem a truism of the baldest kind, 
but in approaching a subject which involves some intricate 
points of law and equity it is as well to progress by easy and 
well defined stages. To adapt a famous phrase for this 
purpose—time spent in construction is seldom wasted. I 
do not wish it to be understood, of course, that this initial 
point of construction is necessarily an easy matter; it is 
often very difficult indeed. But its solution may make all 
further consideration otiose. 

On the assumption that an option is granted in terms which 
clearly make it a purely personal covenant, there is no question 
of either the benefit or the burden of the covenant passing, 
either on the assignment of the term or of the reversion, or 
by an express assignment of the covenant, or by operation 
of law, to any person other than the original parties to the 
covenant. Nor can any question arise as to whether the 
grant of the option infringes the rule against perpetuities. 

The difficulties begin when an option is created in terms 
which admit of its passing to other persons. To appreciate 
these difficulties it is necessary to consider three separate 
points on which the common law and equitable principles 
relative to covenants of this nature diverge, so that no 
confusion may remain on this score when the application of 
these principles to concrete cases is shown by example. In 
the first place, options are subject to the rule against 
perpetuities, in so far as the right to call for a conveyance 
confers an equitable interest in land which is not vested in the 
lessee at the time of the grant of the option, but arises at the 
time when the option is exercised. An option operates 
in much the same way as a springing use, since its exercise 
is capable of raising an estate in the lessee at a future date. 
If, therefore, the exercise of the option is not confined, by the 
terms of the instrument which creates it, to a period allowed 
by the rule, the person who seeks to enforce the option will 
not be permitted to avail himself of any equitable remedy 
which would otherwise be available to him. This has been 
well settled since the decision in L.S.W.R. Co. v. Gomm 
(1882), 20 Ch. D. 562. In other words, the court will not 
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decree specific performance in such a case. But specific 
performance is not the only remedy available on a breach of 
a covenant conferring an option. If the lessor refuses to 
convey the reversion in accordance with the terms of the 
option, the lessee has the alternative remedy open to him of 
bringing an action for damages for breach of covenant at 
common law. Specific performance, being the more advan- 
tageous remedy, is usually preferred, but the common law 
remedy of damages is the more enduring since it has been held 
that the rule against perpetuities has no application to the 
law of contract, and an option conferred in terms which 
render it exercisable at the will of the covenantee outside the 
perpetuity period is not void at law for that reason, but may 
be enforced by an action for damages (Worthing Corporation 
v. Heather {1906} 2 Ch. 532). 

In addition to the different treatment accorded by law 
and in equity to options in respect of the perpetuity rule and 
the remedies available on breach of the covenant, there is a 
further point of difference between the two systems which is 
important in this connection. At common law neither 
the liability to perform a contract nor the right to enforce 
its performance can be assigned inter partes. In equity 
this position has long been modified to the extent of allowing 
the assignee of the benefit of a contract to bring an action for 
its enforcement, and this rule has been recognised by statute. 
Section 136 of the Law of Property Act, 1925 (re-enacting 
a similar provision of the Judicature Act, 1873), provides 
certain machinery regulating the procedure for this purpose, 
but this provision does not in any way extend the rules of 
assignability ; and in particular the principle that the liability 
to perform a contract is not assignable is left untouched. In 
Worthing Corporation v. Heather, supra, the action was 
brought against the devisees, who were accordingly the 
assignees (although not, in this case, for value) of the reversion, 
but the order of the court was that, in default of admission 
of assets, there should be a decree for the administration of the 
covenantor’s estate for the purpose of satisfying the successful 
claim to damages. The real defendants were, therefore, the 
executors of the covenantor. In this case the covenant was 
not, of course, a purely “ personal’’ covenant, as the 
covenantor had contracted for herself, ‘‘her heirs and 
assigns.” 

The statement of these simple principles may seem trite. 
If that is so, my apology for re-stating them must be that I 
have not found them stated in full, in relation to options, in 
any of the textbooks I have consulted; and from my own 
experience I have found that much avoidable confusion is 
caused by failure to appreciate the two distinct sources from 
which the law relating to options is derived. Next week I 
hope, by means of examples, to show the application of these 
principles. 


LANDLORD AND TENANT NOTEBOOK 


“BY PURCHASING THE DWELLING-HOUSE ” 


PARAGRAPH (h) of Sched. I to the Rent, etc., Restrictions 
(Amendment) Act, 1933, authorises courts to grant orders for 
possession of controlled premises when the dwelling-house is 
“reasonably required by the landlord (not being a landlord 
who has become landlord by purchasing the dwelling-house 
or any interest therein after the Ist September, 1939) for 
occupation as a residence,”’ etc. The meaning of the words 
contained in parenthesis has been the subject of much 
argument and, as regards county courts, of conflict of judicial 
opinion. Those interested will find discussion of the subject 
in this “‘ Notebook ” at 88 Sox. J. 428, 89 Sor. J. 53 and 366, 
90 Sor. J. 172 and 91 Sot. J. 38. From the first the line taken 
in these articles was—to use the language of Scott, L.J., in 
Epps v. Rothnie [1945] K.B. 562 (C.A.)—that “ the object of 
the exception was to protect a sitting tenant from ‘ having 
his house bought over his head’.’”’ In that case and in 
Baker v. Lewis [1947] K.B. 186 (C.A.) the Court of Appeal 
definitely rejected arguments to the effect that ‘‘ purchasing ” 
must be given its technical meaning, i.e., one corresponding 
to the definition of “ purchaser”’ in the Law of Property 





Act, 1925, s. 205 (1) (xxi) (incidentally, I understand that 
conveyancers have found it impossible to apply that definition 
in some situations, e.g., those in the case of heirs). 

The recent decision in Powell v. Cleland (1947), 91 Sot. J. 
625 (C.A.), adopts this standpoint, but is, in my submission, 
less easily reconciled with the positive exposition contained in 
Epps v. Rothnie. The facts were that statutory landlords of 
a farm within the Increase of Rent, etc., Restrictions Acts (it 
must have been a small farm) let it to the plaintiff, the 
tenancy being from year to year; in the action he then 
brought he satisfied the county court judge that he reasonably 
required it, etc., and the judge held that he had not become 
landlord by purchasing the dwelling-house or any interest 
therein. The Court of Appeal agreed, Evershed, L.J., citing 
with approval a passage from the judgment of Morton, L.]., 
in Baker v. Lewis to the effect that while the expressions 
“ purchaser ’’ and “ by purchasing ’’ had in certain contexts 
a technical meaning which was well known to all lawyers, the 
words “by purchasing the dwelling-house”’ in the Act 
simply referred to a transaction of purchase or buying. 
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The criticism which suggests itself is that the second part 
of this passage went further than was necessary for the 
purposes of the matter in hand, which was the decision of a 
question whether a devisee was one who had become landlord 
by purchasing. The grantee of a concurrent lease is not, of 
course, a party to a transaction of purchase or buying in the 
popular or ordinary sense; but in one county court case, 
Taylor v. Hutchens [1943] L.J.N.C.C.R. 189, it was held that 
he would be in the same position if he sought possession on 
the ground that he wished to occupy the premises ; in another, 
Grant v. Hoskins [1944] L.J.N.C.C.R. 171, the opposite view 
was taken. 

Where I feel that a mistake may have been made is in 
assuming that a division of meanings of ‘‘ by purchasing ”’ 
into (i) the technical (Law of Property Act) meaning, and 
(ii) the ordinary or popular meaning, is an exhaustive division. 
And I would point to the passage from Scott, L.J.’s judgment 
in Epps v. Rothnie, cited in my first paragraph, and ask 
whether, for the purposes of this legislation, a sitting tenant 
is not meant to be protected against the grantee of a 
concurrent lease to the same extent to which he is protected 
against one who, in popular language, has bought the house 
over his head. 

For, if not, it would seem that the new decision makes this 
sort of thing possible: A is homeless and cannot get a house 
with vacant possession. B owns a house occupied by a 
protected tenant. A takes a ninety-nine-year lease of the 
house from B and, the balance of hardship being in his favour, 
obtains possession. It may be that the lease contains an 
option to purchase; if so, according to the county court 
judge who decided Grant v. Hoskins, it still would not 
disqualify A. The same judgment rather suggests, however, 
that if the lease were granted in consideration of a premium 
and did not reserve a rack rent, the grantee would become 
landlord by purchasing—though in ordinary language he 
would not be described as having bought—and the tenant 
able to resist the claim by virtue of the words in parenthesis. 
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We have been warned against paying too much attention to 
technical meanings when interpreting these Acts (Bryanston 
Property Co., Lid. v. Edwards [1944] K.B. 32 (C.A.)); but the 
learned Master of the Rolls who uttered that warning found 
himself constrained to draw a fine distinction which 
“depended on technicalities of language’”’ between that 
decision and the decision in Capital and Counties Properties, 
Lid. v. Butler (1944), 60 T.L.R. 520 (C.A.), when giving 
judgment in Oxley v. Regional Properties, Ltd. (1944), 
60 T.L.R. 518 (C.A.); then the decision in the latter was 
reversed (Regional Properties, Ltd. v. Oxley {1945} A.C. 347), 
Lord Macmillan observing in his speech that it would be 
unduly technical and, in a matter affecting doubtless many 
small tenancies, unfortunate, if each case had to be decided 
on technical considerations. 

But when one remembers such decisions as that of Lloyd 
v. Cook [1929] 1 K.B. 103 (C.A.), in which it was held that 
for some of the purposes of these Acts there could be a 
landlord without a letting, or S. Schneiders & Sons, Ltd. v. 
Abrahams {1925} 1 K.B. 301 (C.A.), giving effect to the words 
“the tenant has been convicted of using the premises for an 
illegal purpose ”’ (now in para. (b) of Sched. I to the 1933 Act), 
though the criminal law knows no such conviction, I would 
respectfully venture to suggest that the solution to the 
question: ‘‘ What is meant by ‘has become landlord by 
purchasing the dwelling-house or any interest therein’? ” 
could well be sought on the following Lines. 

Three, not two, possible meanings should be recognised, 
one popular or ordinary, one technical (Law of Property 
Act) and one “ Rent Act”; the last-mentioned would be 
something like this: ‘‘ has acquired for valuable considera- 
tion the reversion to the defendant’s tenancy.’’ For courts 
have often been driven to apply the “ mischief to be 
remedied ” test when interpreting these Acts; and in this 
case what is aimed at is to prevent a newcomer from acquiring, 
by financial means, the right of a grantor to get his 
house back. 


TO-DAY AND YESTERDAY 


LOOKING BACK 

By 1795 the exercises performed by Gray’s Inn students for 
call to the Bar had become predominantly convivial occasions 
and the Benchers had been asked to intervene for the benefit of 
the students “in respect of the very great increase of expense 
incurred by the entertainments ’’ on those occasions. Accordingly, 
on 11th December, they declared ‘‘ that there is no rule or order 
of the Society which requires any entertainment to be given upon 
the performance of exercise or on being called to the Bar; that 
there are certain small fees due to the barristers who attend 
the exercise and also to the officers of the Society; that the 
barristers usually declined the acceptance of their fees and, as 
a voluntary return of compliment but not as a matter of right or 
obligation, the gentlemen performing exercise generally invited 
them and the students who assisted in the exercise to a supper ; 
that till of late years no dinners were ever given and the invitation 
to supper was never general, but confined to those who assisted 
at the exercise and a few particular friends of the persons who 
gave the entertainment ; that the Bench are of opinion that an 
unnecessary increase of the expense of being called to the Bar 
may be inconvenient to individuals and injurious to the interest 
of the Society. They therefore strongly recommend that the 
entertainments, as they cannot easily be regulated or limited 
in point of expense, may in future be wholly discontinued.” 


THE MAGICIAN’S LIBEL ACTION 

THE recent death of Aleister Crowley recalls a very remarkable 
case of about a dozen years ago. It was particularly remarkable 
in that it drew from the very experienced judge who tried it, 
Mr. Justice Swift, the following pronouncement: ‘I have been 
for over forty years in the administration of the law. I thought 
that I knew every conceivable form of wickedness. I thought 
that everything which was vicious and bad had been produced 
at one time or another, before me. I have learned in this case 
that we can always learn something more if we live long enough. 
Never have I heard such dreadful, horrible, blasphemous, 
abominable stuff as that which has been produced by the man 
who describes himself to you as the greatest living poet.”” The 
occasion of this unusually outspoken judicial comment was a 
sensational libel action which in April, 1934, lasted for four days 


in King’s Bench Court No. 1. Crowley, a professed magician, 
was the plaintiff and the defendants were Miss Nina Hamnett, 
author of a book called ‘‘ Laughing Torso,’’ and Constable & Co., 
the publishers. The passage complained of was the following : 
“Crowley had a temple at Cefalu in Sicily. He was supposed 
to practise black magic there and one day a baby was said to 
have disappeared mysteriously. There was also a goat there. 
This all pointed to black magic, so people said, and the inhabitants 
of the village were frightened of him.’”” Crowley complained that 
this charged him with the practice of ‘that loathsome thing 
known as black magic ’’ whereas he practised white magic. 
TWO SORTS OF MAGIC 

Mr. MAtco”m HILsBery, K.C. (as he then was), appeared for 
the publishers and the veteran Mr. Martin O’Connor, a very 
pronounced ‘‘ character ’’ in his day, represented the author and, 
between them, with the help of the judge, they threw considerable 
light on the plaintiff’s way of life, though he gave his evidence 
with wit and self-possession. He explained that the farm-house 
at Cefalu was called the Abbey of Thelema (that is, of the cult of 
magic) and that the main room was fitted up as a temple for the 
performance of the rites. The goat, he said, was for domestic 
purposes; the baby was his own and no child had vanished. 
His chief insistence was on the distinction between black magic 
and his own white magic. Magic he defined as causing change to 
occur in conformity with the will, a righteous will in the case of 
white magic, a perverse will in the case of black magic. He 
admitted that he called himself ‘‘ The Beast 666’ adding that 
it only meant “ sunlight.”” ‘‘ You can call me‘ Little Sunshine ’.”’ 
He admitted in cross-examination that in a newspaper interview 
he had said that he had been called the worst man in the world. 
“ Any man of any distinction has rumours about him.” “ Does 
any man of any distinction necessarily have it said about him 
that he is the worst man in the world?” ‘‘ Not necessarily. 
He has to be very distinguished.’”” His poems made the worst 
possible impression and he lost his case and a subsequent appeal. 
His possession of some letters used in the cross-examination of a 
witness for the defendants brought him to the Old Bailey on 
a charge of receiving them, well knowing them to have been 
stolen ; he was bound over. 
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NOTES OF CASES 
CHANCERY DIVISION 
In ve Smith; Veasey v. Smith 
Vaisey, J. 24th October, 1947. 

W ill—Construction—Supplying omission by inference—No provision 
in will for disposal of residue in the event of husband surviving 
testatrix by more than one calendar month. 

Adjourned summons. 

The testatrix died leaving her husband A S her surviving, whom 
she appointed as one of the executors and trustees of her will. 
She bequeathed to him a number of movable chattels, and 
provided by cl. 6 of her will: ‘In the event of my husband 
predeceasing me or if surviving my death dying within one 
calendar month of the date of my death the following clauses of 
my will shall operate.’”” The following clauses disposed of the 
residue to persons other than the husband, the ultimate 
beneficiaries being relatives of AS, while certain charitable 
institutions were also named as beneficiaries. The will, with a 
few small exceptions, made no disposition in the event 
(as happened) of her husband surviving her for more than one 
calendar month. 

VaIsEY, J., said that the question was whether the court 
was entitled or bound to imply in the will an alternative gift in 
favour of the husband in the event which had happened. It was 
surprising that the testatrix, who was apparently on the best of 
terms with the relatives of AS and who had appointed him her 
executor and given him a legacy of chattels, should have made 
no disposition in favour of him or his relations. It was obvious 
that there was an omission of a provision operating in the 
alternative. The test was whether there was ‘so strong a 
probability of intention, that an intention contrary to that which 
is imputed to the testator cannot be supposed ” (Wilkinson v. 
Adam (1813), 1 Ves. & B. 422, cited in “‘ Hawkins on Wills,” 
3rd ed., p. 8). It was reasonably certain that the testatrix’s 
intention was, that if A S survived sufficiently long to take charge 
of her estate, he was to have it. The authorities justified giving 
effect to what was not a speculation, but a compelling conviction 
(Towns v. Wentworth (1858), 11 Moo. P.C.C. 526; ‘‘ Jarman on 
Wills,”’ 7th ed., vol. 1, p. 556; Walter v. Drew (1723), 1 Com. 
372; Re Ridge’s Trusts (1872), L.R. 7 Ch. 665; Mellor v. 
Daintree (1886), 33 Ch. D. 198). There would be a declaration 
that AS was beneficially entitled to an absolute interest in the 
residuary estate. 

CounsEL: Wilfrid Hunt; J. V. Nesbitt; P. Foster. 

Soticirors: Burton, Yeates & Hart, for Edge & Ellison, 


Birmingham. 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


In ve Donkin; Public Trustee v. Cairns 
Roxburgh, J. 6th November, 1947 
Administration—I ntestacy—Person of unsound mind solely entitled 
to estate of intestate comprising veal property—Whether such 
interest a “‘ beneficial interest in veal estate’’ for purposes of 

devolution—A dministration of Estates Act, 1925 (15 & 16 Geo. 5, 

c. 23), ss. 33, 46, 51. 

Adjourned summons. 

H D, who died in 1934, was of unsound mind and had been so 
since before 1st January, 1926, when the Administration of 
Estates Act, 1925, came into force. She was sole next of kin of 
H J D, who died in 1928 a bachelor and intestate. No letters 
of administration of his estate were taken out before the death 
of HD. The Administration of Estates Act, 1925, provides, 
by s. 51 (2), that “‘ the foregoing provisions . . .”’ (i.e., Pt. IV, 
dealing with distribution of residuary estate) ‘‘ do not apply to 
any beneficial interest in real estate . . . to which a lunatic or 
defective living and of full age at the commencement of this 
Act... was entitled at his death, and any such beneficial 
interest . . . shall . . . devolve in accordance with the general 
law in force before the commencement of this Act applicable to 
freehold land.” Included in H J D’s estate were certain freehold 
cottages, and the question for decision was whether H D’s 
interest in her brother’s estate was or was not a “ beneficial 
interest in real estate’’ within the meaning of the above 
enactment. 

RoxsurGH, J., said that after the death of H J D the right of 
H D was that his residuary estate, as defined by s. 33, should be 
distributed in accordance with s. 46, the legal estate in the 
cottages being in the meantime vested in the probate judge, and 
being subject to a trust for sale in accordance with s. 33 (1). 
The beneficial interests indicated in s. 51 (2) meant such interests 
as would under the law in force before the commencement of the 
Act have devolved in accordance with the law applicable to 
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freehold land. Before 1926 the interest of a beneficiary in the 
proceeds of a trust for the sale of land would not have devolved 
in the same way as freehold land, and it followed that H D’s 
interest in her brother’s estate was not one which fell within the 
definition of s. 51 (2). 

CounsEL: H. A. Rose; G. D. Johnston; W. J. Tonge. 

Soticitors: Batchelor, Fry, Coulson & Burder, for Charles 
E. Layne & Son, Newcastle-on-Tyne ; Reid Sharman & Co., for 
Hay & Kilner, Newcastle-on-Tyne. 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


KING’S BENCH DIVISION 
Evans v. Evans 
Lord Goddard, C.J., Humphreys and Croom-Johnson, JJ. 
31st October, 1947 
Husband and wife—Maintenance order——Order in abeyance while 
wife ‘ vesides with’’ husband—Construction—Summary juris- 

diction (Separation and Maintenance) Act, 1925 (15 & 16 Geo. 5, 

c. 51), s. 1 (1) (a). 

Case stated by Sussex justices sitting at Worthing. 

A complaint was preferred by a wife, the respondent, alleging 
that her husband, the appellant, had failed to keep up payments 
of £3 a week maintenance for herself and the two children of the 
marriage which he had been directed to make by an order of the 
court under s. 30 (1) of the Criminal Justice Administration 
Act, 1914. The husband lived in a house of which he was tenant, 
and which consisted of a front room, kitchen and scullery on 
the ground floor, with three bedrooms on the first floor. At the 
date of the hearing the husband slept upstairs and the wife 
downstairs, and they had no meals together. The wife did no 
domestic duties for the husband, and had refused to comply with 
his order to her to leave the house. When he bolted the doors 
against her, she entered by the windows. She paid him no rent. 
It was contended for the husband that the maintenance order 
was in those circumstances not enforceable, and that no liability 
had accrued under it having regard to s. 1 (4) of the Act of 1925, 
in which the words “ resides with ’’ must be construed in their 
ordinary sense. It was contended for the wife that there was 
no evidence of residence within s. 1 (4), and that the order was 
enforceable. The justices held the order enforceable on the 
ground that the mere continued living by the wife in the same 
house as the husband did not constitute residence within the 
meaning of the subsection. The husband appealed. By s. 1 (1) 
of the Act of 1925 a wife is entitled to obtain an order under the 
Summary Jurisdiction (Married Women) Act, 1895, on the ground 
of cruelty or neglect by her husband notwithstanding that the 
conduct complained of has not caused her to leave and live 
apart from him; but by s. 1 (4) no such order “shall be 
enforceable . . . whilst the married woman . . . resides with her 
husband... .” 

Lorp GopparpD, C.J., said that the question at issue resolved 
itself into the true construction of s. 1 (4) of the Act of 1925. 
He was willing to assume that if the facts of the present case 
came de novo before a divorce court they would be held to con- 
stitute desertion of the wife by the husband. The same 
considerations did not necessarily apply to construction of the 
Act of 1925 as applied to divorce proceedings. The court must 
give the ordinary meaning to the words “‘ resides with.” Here 
two persons were living together in the husband’s house. It was 
a home to both of them. Section 1 (4) referred to the case of a 
woman residing with her husband. Section 2 (2) referred to 
resumption of cohabitation, which implied something more than 
mere residence, and must mean a woman’s residing with her 
husband as his wife, having kept her position as such and 
performing wifely services for him. Marital intercourse was not 
essential to cohabitation. Section 1 (4), on a comparison with 
s. 2 (2), appeared clearly to be referable to a case of mere residence. 
When husband and wife were living under the same roof, though 
the relations between them were such that they occupied separate 
rooms in it, he (his lordship) found it difficult to say that, while 
there was undoubtedly no cohabitation, the wife was not residing 
with her husband. Section 1 (1) of the Act of 1925 provided 
that an order could be made in a wife’s favour though she was 
not living separately from her husband, but that the order 
would not take effect until she was living separately. If she 
did not live separately from her husband, then, in his (his 
lordship’s) opinion, she resided with him and the maintenance 
order was not effective so long as that situation existed. The 
appeal should be allowed. 

HumMPpHREYS, J., gave judgment agreeing. 

Croom-JOHNSON, J., dissenting, said that while he accepted 
the contrast to be drawn between the expression ‘‘ cohabitation ”’ 
in s. 2 (2) and “ resides with” in s. 1 (1), he could not see any 








December 13, 1947 


difference between the position disclosed by the facts of the case 
and the position where a husband and a wife occupied different 
flats under one roof. That was a matter for the justices. They 
had found that the wife was not residing with her husband, and 
he (his lordship) was not prepared to differ from the finding. 

CouNSEL: John Foster ; Harold Brown. 

Soricitors : Waller, Neale & Houlston, for Marsh & Ferriman, 
Worthing ; Burton, Yeates & Hart, for Charles, Malcolm & Wilson, 
Worthing. 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


PARLIAMENTARY NEWS 


HOUSE OF LORDS 
Read First Time :— 
MINISTERS OF THE CROWN (TREASURY SECRETARIES) BILL 
[H.C.] {4th December. 
To provide for the salary of an Economic Secretary to the 
Treasury, and to render the holder of that office capable of being 
elected to, and of sitting and voting in, the House of Commons. 


PuBLIC REGISTERS AND ReEcorps (SCOTLAND) BiLi [H.L.] 
[4th December. 
To provide for the appointment of a Keeper of the Registers 
of Scotland and of a Keeper of the Records of Scotland, the 
transference to such Keepers of the powers and duties of the 
Keeper of the Registers and Records of Scotland and the 
discontinuance of that office; to amend the law and procedure 
regarding registration in the General Register of Sasines and for 
purposes connected with the aforesaid purposes. 


Read Second Time :— 
CEYLON INDEPENDENCE BILL [H.C.] [4th December. 
EMERGENCY Laws (MISCELLANEOUS PROVISIONS) BiILt [H.C.] 
[2nd December. 
HousiInG (TEMPORARY ACCOMMODATION) Britt [H.C.] 
[4th December. 
Law REFORM (PERSONAL INJuRIES) Bitt [H.L.] 
{4th December. 
Read Third Time :— 
BuRMA INDEPENDENCE BILL [H.C.] [4th December. 
JERSEY AND GUERNSEY (FINANCIAL Provisions) Bit [H.C.] 
[4th December. 
NEW ZZALAND CONSTITUTION (AMENDMENT) BILL [H.L.] 
[2nd December. 


HOUSE OF COMMONS 
Read First Time :— 
REQUISITIONED LAND AND WaR Works BIitv [H.C.} 
[3rd December. 
To continue certain provisions of the Requisitioned Land and 
War Works Act, 1945, to make permanent certain other pro- 
visions thereof, and otherwise to amend that Act ; to amend the 
Compensation (Defence) Act, 1939, as respects compensation 
for the taking of possession of land; to make further provision, 
by the amendment of those Acts and otherwise, as respects the 
maintenance and use of certain oil-pipe lines and the compensa- 
tion therefor; and for purposes connected with the matters 
aforesaid. 
SuTTon’s HOsPITAL IN CHARTERHOUSE Bixt [H.C.] 
[3rd December. 
To confirm a Scheme of the Charity Commissioners for the 
application or management of the Charity called Sutton’s 
Hospital in Charterhouse, in the County of London. 


Read Second Time :— 
AGRICULTURE (SCOTLAND) BILt [H.C.] {1st December. 
MANDATED AND TRUST TERRITORIES BILt [H.L.] 
{5th December. 
MEDICAL PRACTITIONERS AND PHARMACISTS BILL [H.L.] 
[5th December. 


Pusiic Works Loans BILt [H.C.] [5th December. 


In Committee :— 
FINANCE Bitt [H.C.] [3rd December. 
PARLIAMENT BI t [H.C.] [4th December. 


QUESTIONS TO MINISTERS 
CourRT OF CRIMINAL APPEAL (APPELLANTS) 

Mr. Hector HuGuHEs asked the Attorney-General if he will 
devise a means of obviating the loss and damage suffered by 
appellants to the Court of Criminal Appeal by their being detained 
in prison, without bail, pending appeal in cases where their 
convictions are quashed by that court. 

THE SOLICITOR-GENERAL: Under s. 14 of the Criminal Appeal 
Act, 1907, it is entirely a matter for the discretion of the court 
whether an appellant should be granted bail while his appeal is 
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pending, and I do not think it would be desirable in any way to 
interfere in the exercise of that discretion. 

Mr. HuGues: Does not my hon. and learned friend agree that 
the present system inflicts loss and damage on citizens who may be 
innocent, and who, very often, are ultimately found to be innocent, 
and will he take steps to rectify this wrong by awarding 
compensation or otherwise ? 

THE SOLICITOR-GENERAL: It only happens on the very rarest 
occasions, and I do not think that the present system can be 
improved upon. {1st December. 

WaR SERVICE CLAIMS 

Mr. IrRvINE asked the Parliamentary Secretary to the Admiralty 
on how many occasions in the last twelve months or latest con- 
venient period claims for damages at common law arising during 
the claimants’ war service in the Royal Navy have been resisted 
by the Admiralty on the ground that such claims were out of time 
and statute-barred. 

Mr. DuGDALE: Admiralty records are not kept in a form which 
would enable this question to be answered without a very great 
amount of work. Claims for damages at common law by present 
and former members of the Royal Navy in respect of incidents 
arising during their war service are, however, very infrequent. 
If the hon. member has a specific case in mind and will let me have 
the necessary details, I shall be glad to investigate the matter. 

Mr. IRVINE: May I ask my hon. friend whether, in these cases, 
the principle is adopted of recognising that it is extremely 
undesirable to invoke the Statute of Limitations in the case of 
claims made by ex-service men who served in the last war ? 

Mr. DuGpALE: I think the main difficulty is the question 
whether the claim is more than a year old. I agree that there 
may be cases when a claim more than a year old might be con- 
sidered, but, in general, there is this rule that a claim must not 
be more than a year old. [3rd December. 


ARMED Forces (PROCESS SERVING) 

Mr. PricE-WuiTE asked the Minister of Defence what facilities 
are available for ascertaining the whereabouts of members of the 
armed forces for the purpose of serving process for the recovery 
of sums due under the provisions of properly executed agreements 
under seal. 

Mr. ALEXANDER: The facilities available are fully described in 
a published memorandum of which I am sending the hon. member 
a copy. {3rd December. 


Lanp REGIstry (DELAysS) 

Colonel Dower asked the Attorney-General whether he will 
take steps to reduce the period of six months’ delay at present 
taking place at the Land Registry in registering titles. 

THE SOLICITOR-GENERAL: The question of delays at the 
Land Registry is under constant consideration. With the return 
of solicitors from active service following the war the business of 
the Registry has increased to such an extent that it now stands 
at 130 per cent. of its 1938 level, whereas the number of the staff 
is still little over half of its 1938 level. By means of diligent 
recruitment and training of staff since the end of the war the 
general position shows a slight improvement, but I regret that a 
return to normal will inevitably be a long process in view of the 
shortage of trained personnel and the difficulties of recruitment. 

[4th December. 


War DAMAGE (CONVERTED VALUE PAYMENTS) 

Colonel Dower asked the Chancellor of the Exchequer if, in 
cases where heavy cost of works war damage has occurred 
to houses which have been rendered uninhabitable thereby, and 
licences to repair have been refused over a period of years causing 
depreciation to the buildings, such houses may be converted into a 
value payment or interest paid to the beneficial owners who have 
been deprived of any return over a long period. 

Mr. GLENVIL HALL: Section 13 of the War Damage Act, 1943, 
empowers the War Damage Commission to comply with applica- 
tions by owners for converted value payments in such cases. The 
Commission have no power to pay interest on a cost of works 
payment. [4th December. 


OrFicE ACCOMMODATION (RENTS AND PREMIUMS) 

Mr. Byers asked the President of the Board of Trade if he is 
aware that such high rents and premiums are being demanded for 
office accommodation as to jeopardise the livelihood of small 
business ; and what steps he proposes to take to control these 
prices and eliminate the premiums. 

Mr. BELCHER: Our attention has been drawn to certain cases 
where high rents and premiums are being asked for office 
accommodation. The difficulties experienced by tenants when 
seeking to renew leases or obtain alternative accommodation are 
not, on our present information, confined to businesses of any 
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particular class or size. We have no power to control the rents 
and premiums charged for office accommodation. 
[4th December. 
TitHE Act, 1936 (APPEALS) 

Mr. BakER WHITE asked the Chancellor of the Exchequer 
whether he is aware that more than a year ago Mr. F. R. Allen, 
of Tyler Hill Road, Blean, Canterbury, acting on behalf of some 
seventy tithepayers, gave notice of appeal to the General 
Commissioners in Wingham and other Kent divisions; that 
none of the appeals has been heard; and what is the reason 
for this undue delay in hearing cases that arise from decisions 
of the General Commissioners of Income Tax. 

Sir S. Cripps: The interpretation of the relative provisions 
of the Tithe Act, 1936, is in dispute, and conflicting decisions 
have been given by the General Commissioners of Income Tax. 
It has accordingly been arranged to bring a test case before the 
High Court which, it is expected, will shortly be heard. Before 
the pending appeals are heard, it is obviously desirable that the 
General Commissioners shall have the guidance of the court. 
No landowner will be in any way prejudiced by the delay. 

[5th December. 


INDUSTRIAL INJURIES ADVISORY COUNCIL 
The MINISTER OF NATIONAL INSURANCE, in answer to a question 

by Mr. Henry WHITE, announced that the following Council 
had been appointed to advise him on the regulations proposed 
to be made under the National Insurance (Industrial Injuries) 
Act, 1946, and on any other questions relating to the Act which 
he might, from time to time, refer to them :— 

Sir Wilfrid Garrett (Chairman). 

Mr. J. R. Allan. 

Mr. J. Bradshaw. 

Mr. E. De’Ath. 

Mr. E. C. Happold. 

Professor R. E. Lane, F.R.C.P., M.R.C.S. 

Mr. Will Lawther. 

Mr. T. A. E. Layborn, C.B.E. 

Alderman D. B. Lewis. 

Miss Anne Loughlin, D.B.E. 

Mr. John Megaw. 

Mr. H. W. Naish. 

Mr. E. A. Nicholl, M.D., F.R.C.S. (Ed.). 

Mr. Alfred Roberts, O.B.E. 

Mr. Clifford C. Trollope. 

Mr. Frank Wolstencroft, C.B.E., 
and one other woman member still to be appointed. 

[2nd December. 


RENT RESTRICTION AcTS (CONSOLIDATION) 

In answer to Mr. E. FLETCHER, who asked for legislation to 
consolidate the law at present contained in nine Rent Restrictions 
Acts, the MINISTER OF HEALTH said he thought it would be 
better to wait until the Acts could be amended. He referred 
supplementary questioners, who wanted to know whether time 
could be found in this session for the implementation of the 
Ridley Report, to the Leader of the House or the Prime Minister. 
To Mr. Berry, who asked him to bear in mind the anomalous 
position of tenants of Crown property, he replied: ‘‘ When we 
have time for a Bill dealing with this matter, all these points 
will be taken into account.” [4th December. 


THE GAMING Laws 
At the end of several questions and answers on the illegality 
of Christmas draws under the Betting and Lotteries Act, 1934, 
the following exchange took place :-— 

Mr. JANNER: In view of the absurd position that has been 
created in consequence of the legal situation with regard to 
draws generally, and the fact that nobody in the country 
really observes the law in this particular regard, whenever it 
comes to a question of charity, is it not about time that this 
particular matter was remedied by some kind of legislation ? 

Mr. EpE: I have the ambition of dealing, at some time, 
with the laws relating to gaming and similar matters, but I 
would not like to give a date. {4th December. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 


No. 2546. Supreme Court, England, Sittings. Civil Business 
(Derby and Nottinghamshire) Order. November 22. 
No. 2547. Supreme Court Funds Rules. November 27. 


[Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 
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CROWN PROCEEDINGS ACT, 1947 


[The following notice is extracted from the ‘‘ London Gazette’’ of 
5th December, 1947] 

List of Authorised Government Departments and the names and 
addresses for service of the person who is, or is acting for the purposes 
of the Act as, Solicitor for such departments, published by the 
Treasury in pursuance of Section 17 of the Crown Proceedings 
Act, 1947. 

Authorised Government Solicitors and Addresses for 
Departments Service 

Admiralty \ 

Air Ministry 

Ministry of Civil Aviation 

Ministry of Education 

Ministry of Food 

Home Office 

Ministry of Pensions 

H.M. Stationery Office 

Ministry of Supply 

Ministry of Town and Country 

Planning 

Ministry of Transport 

H.M. Treasury 

War Damage Commission 

War Office 

Ministry of Works 4 

Ministry of Agriculture and 

Fisheries 

Commissioners of Crown Lands 

Forestry Commission London, S.W.1. 

Commissioners of Customs and The Solicitor for the Customs and 
Excise Excise, 

City Gate House, 
Finsbury Square, 
London, E.C.2. 
The Solicitor to the Ministry of Fuel 
and Power, 
7, Millbank, 
London, S.W.1. 
( The Solicitor to the Ministry of 
Health, 
Whitehall, 
( London, S.W.1. 
Commissioners of Inland Revenue The Solicitor of Inland Revenue, 
Somerset House, 
London, W.C.2. 

Ministry of Labour and National The Solicitor to the Ministry of 
Service Labour and National Service, 

8, St. James’s Square, 
London, S.W.1. 
(The Solicitor to the Ministry of 

Ministry ef National Insurance } National Insurance, 

Assistance Board 1 64, Victoria Street, 

| London, S.W.1. 
The Solicitor to the Post Office, 
Headquarters Building, 
St. Martin’s le Grand, 
London, E.C.1. 
The Solicitor to the Public Works 
Loan Board, 
32, Cornhill, 
London, E.C.3. 
The Solicitor to the Board of Trade, 
Millbank, 
London, S.W.1. 
The Solicitor to the Tithe Redemption 
Commission, 
Finsbury Square House, 
33/37, Finsbury Square, 
London, E.C.2. 


The Treasury Solicitor, 
Storey’s Gate, St. James’s Park, 
London, S.W.1. 





The Solicitor to the Ministry of 
Agriculture and Fisheries, 
55, Whitehall, 


Ministry of Fuel and Power 


Ministry of Health 
Board of Control 


Post Office 
Public Works Loan Boar 


Board of Trade 


Tithe Redemption Commission 


Note. 
Section 17 (3) and s. 18 of the Crown Proceedings Act, 1947, provide 
as follows :— oe 

17 (3). Civil proceedings against the Crown shall be instituted 
against the appropriate authorised Government department or if 
none of the authorised Government departments is appropriate or 
the person instituting the proceedings has any reasonable doubt 
whether any, and if so, which of those departments is appropriate, 
against the Attorney-General. 

18. All documents required to be served on the Crown for the 
purposes of or in connection with any civil proceedings by or against 
the Crown shall, if those proceedings are by or against an authorised 
Government department be served on the Solicitor, if any, for that 
department, or the person, if any, acting for the purposes of this 
Act as Solicitor for that department, or if there is no such Solicitor 
and no person so acting or if the proceedings are brought by or 
against the Attorney-General, on the Solicitor for the affairs of His 
Majesty’s Treasury. ; 

E, E. Bridges. 
Treasury Chambers, 
Great George Street, 
London, S.W.1. 
Ist December, 1947. 
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RULES AND ORDERS 


S.R. & O., 1947, No. 2546/L. 34 
SUPREME COURT, ENGLAND—SITTINGS 
THE Civit Business (DERBY AND NOTTINGHAM) ORDER, 1947. 
DATED NOVEMBER 22, 1947 

I, the Right Honourable Rayner Lord Goddard, Lord Chief Justice 
of England, in exercise of the powers vested in me by the Circuits 
(Civil Business) Order, 1947,* and all other powers enabling me in this 
behalf, and with the sanction of the Lord Chancellor, Do hereby order 
and direct as follows :— 

1. Commencing with the Winter Assizes, 1948, and until further 
order, Civil business generally shall be taken on the Winter, Summer 
and Autumn Circuits at Derby and at Nottingham. 

2. The Civil Business (Derby and Nottingham) Order, 1946,f is 
hereby revoked. 

3. This Order may be cited as the Civil Business (Derby and 
Nottingham) Order, 1947. 

Dated the twenty-second day of November, 1947. 

Goddard, C. J. 
Jowitt, C. 


*S.R. & O. 1947, No. 195. + S.R. & O. 1946 (No. 2142) I, p. 1565. 








S.R. & O., 1947, No. 2530/L.33 
SUPREME COURT, ENGLAND: PROCEDURE 
THE RULES OF THE SUPREME CoURT (CROWN PROCEEDINGS), 1947 
DatED NOVEMBER 26, 1947 

We the Rule Committee of the Supreme Court, hereby make the 
following Rules :—- 

1. After Order I there shall be inserted the following Order :— 

“ORDER IA 

CIVIL PROCEEDINGS BY OR AGAINST THE CROWN 

1. Save as provided by the Crown Proceedings Act, 1947,* or by 
these Rules :— 

(a) the Rules of the Supreme Court, except those contained in 
the preceding Order, shall, so far as may be, apply to all civil 
proceedings by or against the Crown instituted in the High Court 
on or after the first day of January, 1948 ; 

(b) such civil proceedings as aforesaid shall, so far as may be, 
take the same form as civil proceedings between subjects, and 
shall, if no special form is applicable, take the form of an action 
commenced by writ of summons ; 

(c) civil proceedings by or against the Crown which have been 
instituted before the said first day of January shall be governed 
by the practice and procedure in force immediately before that day. 
2. For the purposes of this Order proceedings agairist the Crown 

by petition of right shall be deemed to have been instituted before 

the first day of January, 1948, if a petition of right with respect to 
the matter in question has been left with a Secretary of State for 
submission to His Majesty before that day.” 

2. In Order III (which relates to the indorsement of claim on the 
writ of summons) there shall be inserted after Rule 3 the following 
Rule :— 

“3a. Notwithstanding anything in Rule 2 or Rule 3 of this Order, 
the indorsement of claim in proceedings against the Crown shall 
contain information as to the circumstances in which it is alleged 
that the liability of the Crown has arisen and as to the Government 
departments and officers of the Crown concerned. In such proceedings 
if the defendant considers that the indorsement of claim does not 
contain sufficient information as aforesaid, the defendant may, at 
any time before the time limited by the writ of summons for appear- 
ance has expired, by notice in writing to the plaintiff request further 
information as specified in the notice. Where such a notice has been 
given the time for appearance shall expire four days after the 
defendant has notified the plaintiff in writing that the defendant is 
satisfied or four davs after the court or a judge has, on the application 
of the plaintiff by summons served on the defendant not less than 
seven days before the return day, decided that no further information 
as to the matters aforesaid is reasonably required.” 

3. In Order V (which relates to the issue of a writ of summons) there 
shall be inserted after Rule 4 the following Rule :— 

“4a. For the purposes of Rules 3 and 4 of this Order, in any civil 
proceedings against the Crown the defendant shali be deemed neither 
to reside nor to carry on business within the district of any district 
registry.” 

4. In Order IX (which relates to the service of a writ of summons) 
there shall be inserted after Rule 5 the following Rule :-— 

“5a. The provisions of this Order shall have effect subject to the 
provisions of Section 18 of the Crown Proceedings Act, 1947, which 
provide for the service of documents on the Crown for the purposes of 
or in connection with any civil proceedings by or against the Crown.” 
5. At the end of Order XI (which relates to service out of the 

jurisdiction) there shal! be inserted the following Rutte :— 

‘14. This Order applies in the case of proceedings by the Crown 
but does not apply in the case of proceedings against the Crown.”’ 

6. In Order XII (which relates to entry of appearance) there shall 
be inserted after Rule 5 the following Rule :— 

“5a. For the purposes of Rules 4 and 5 of this Order, in any civil 
proceedings against the Crown the defendant shall be deemed neither 

* 10 & 11 Geo, 6, c. 44. 








to reside nor to carry on business in the district of any district 

registry.” 

7. In Order XII, at the end of Rule 7 there shall be added the 
following sentence : 

“Tn civil proceedings by or against the Crown no such order shall 
be made except with the consent of the Crown; and where in any 
such proceedings the Crown has entered an appearance in London 
a!l proceedings up to trial shall in any event be taken at the Royal 
Courts of Justice.” 

8. In Order XII, at the end of Rule 22, there shall be added the 
following sentence :— 

‘““ Where the Crown appears after the time limited by the writ for 
appearance but within the time allowed under these Rules for 
appearance by the Crown, this Rule shall apply as if the Crown had 
appeared within the time limited by the writ.” 

9. In Order XIII (which relates to default of appearance) there 
shall be added after Rule 17 the following Rule :— 

“18. In civil proceedings against the Crown no judgment shall be 
entered in default of appearance without the leave of the court or a 
judge, and any application for such leave shall be made by notice 
of motion or summons served not less than seven days before the 
return day.” 

10. In Order XIV at the end of Rule 1 there shall be inserted the 
following paragraphs :— 

““(d) Where an application is made by the Crown under this Rule, 
the cause of action shall be deemed to be sufficiently verified if an 
affidavit is made by :— 

(i) an officer duly authorised by the department concerned ; or 

(ii) the solicitor acting for the Crown ; or 

(iii) an officer duly authorised by the solicitor acting for the 
Crown ; 

stating that to the best of his knowledge and belief the plaintiff is 

entitled to the relief claimed and there is no defence to the action 

except as to the amount of the damages claimed, if any. 

(e) No application shall be made under this Rule in any proceedings 
against the Crown.” 

11. In Order X1Va after Rule 1 (which relates to summary judgment 

for specific performance) there shall be inserted the following Rule : 

“la. (1) In proceedings by the Crown, where an application is 
made under Rule 1 of this Order, the cause of action shall be deemed 
to be sufficiently verified if an affidavit is made by :— 

(a) an officer duly authorised by the department concerned ; or 

(b) the solicitor acting for the Crown; or 

(c) an officer duly authorised by the solicitor acting for the 
Crown ; 

stating that to the best of his knowledge and belief the plaintiff is 

entitled to the relief claimed and there is no defence to the action. 

(2) In proceedings against the Crown no application shall be made 
under Rule 1 of this Order.” 

12. In Order XVI (which relates to parties) there shall be added after 

Rule 47 the following Rules :— 
““ Crown Proceedings 

48. In respect of civil proceedings by or against the Crown, the 
provisions of this Order shall have effect subject to the provisions 
of Section 17 of the Crown Proceedings Act 1947, which relate to the 
parties to such proceedings. : 

49. An application under subsection (4) of Section 17 of the Crown 
Proceedings Act 1947 :— 

(a) on behalf of the Attorney General to have such of the 
authorised Government departments as may be specified in the 
application substituted for him as defendant to the proceedings ; 

(b) on behalf of an authorised Government department to have 
the Attorney General or any other authorised Govérnment 
department substituted for the applicant as defendant to the 
proceedings ; 

shall be made by summons. 

50. An application by any person under subsection (3).of Section 9 
of the Crown Proceedings Act 1947 for leave to bring proceedings in 
the name of the sender or addressee of a postal packet or his personal 
representatives shall be made by originating summons in the King’s 
Bench Division. The respondents to the summons shall be the 
Crown and the person in whose name the applicant secks to bring 
proceedings.” 

13. In Order XVIA (which relates to third party procedure) there shall 
be inserted after Rule 1 the following Rule :— 

“1a. Notwithstanding anything in Rule 1 of this Order, leave to 
issue a third party notice for service on the Crown shall not be 
granted except upon an application to the court or a judge by 
summons served upon the plaintiff and the Crown. Such leave shall 
not be granted unless the court or a judge is satisfied that the Crown 
is in possession of all such information as it reasonably requires as 
to the circumstances in which it is alleged that the liability of the 
Crown has arisen and as to the departments and officers of the Crown 
concerned.” : 

14. In Order XVIaA Rule 5 (which relates to default by a third party) 
shall be amended by adding thereto the following proviso : 

“ Provided that in the case of third party proceedings against the 
Crown the foregoing provisions of this Rule shall not apply unless the 
court or a judge so orders; and any application for such an order 
shall be made by summons served not less than seven days before the 
return day.” 
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15. In Order XVIa, Rule 6 (which relates to procedure on default 
before trial) shall be amended by adding thereto the following :— 
“ A defendant shall not in any event be entitled to enter judgment 
against the Crown under this Rule without the leave of the court or 
a judge. Any application for leave to enter judgment against the 
Crown under this Rule shall be made by summons served not less 
than seven days before the return day.”’ 


16. In Order XIX, Rule 3 (which relates to set-off and counterclaim) 
shall be amended by inserting after the words ‘‘ subject to the provisions 
of Rule 15 of Order XXI”’ the words “ and subject also to Rule 3a 
of this Order ”’. 

17. In Order XIX, after Rule 3 there shall be inserted the following 
Rule :— 

“3a. (1) A person shall not be entitled to avail himself of any 
set-off or counterclaim in any proceedings by the Crown for the 
recovery of taxes, duties or penalties, or to avail himself in pro- 
ceedings by the Crown of any other nature of any set-off or counter- 
claim arising out of a right or claim to repayment in respect of any 
taxes, duties or penalties. 

(2) A person shall not be entitled without the leave of the court or a 
judge to avail himself of any set-off or counterclaim in any proceedings 
by the Crown, if either the subject matter of the set-off or counter- 
claim does not relate to the Government department in the name of 
which the proceedings are brought or the proceedings are brought in 
the name of the Attorney-General. 

(3) The Crown when sued in the name of a Government department, 
shall not be entitled without the leave of the court or a judge to 
avail itself of any set-off or counterclaim if the subject matter thereof 
does not relate to that department. 

(4) The Crown, when sued in the name of the Attorney-General, 
shall not be entitled without the leave of the court or a judge to avail 
itself of any set-off or counterclaim. 

(5) Any application for leave pursuant to paragraphs (2) (3) or (4) 
of this Rule shall be made by summons.”’ 

18. In Order XXV (which relates to proceedings in lieu of demurrer) 
there shall be added after Rule 5 the following Rule :— 

“6. Any application such as is referred to in subsection (2) of 
section 29 of the Crown Proceedings Act, 1947 (which relates to 
proceedings in rem instituted against property belonging to the 
Crown) may be made to the court or a judge at any time before trial 
by motion or summons, or may be made at the trial of the 
proceedings.” 

19. In Order X XVII (which relates to default of pleading) in Rule 11, 
after the words “ those in the preceding Rules of this Order mentioned ”’ 
there shall be inserted the words ‘‘ and those to which Rule 18 of this 
Order applies.” 

20. In Order XXVII (which relates to default of pleading) there shall 
be added after Rule 17 the following Rule :— 

“18. In proceedings against the Crown no judgment for the 
plaintiff shall be entered in default of pleading without the leave of 
the court or a judge, and any application for such leave shall be made 
by notice of motion or summons served not less than seven days before 
the return day.” 


21. In Order XXX (which relates to the summons for directions) 
Rule 2 shall be amended by substituting for the words ‘‘ Rules 1 and 1a ”’ 
in paragraph (2) (b), the words ‘“ Rules 1, 1a and 1B”’. 


22. In Order XXX, Rule 7 shall be amended as follows :— 

(a) after the words “ pursuant to s. 49 or s. 64 of the County 
Courts Act, 1934’ there shall be inserted the words ‘‘ or pursuant 
to s. 20 of the Crown Proceedings Act, 1947”’; and 

(6) in paragraph (6), after the words ‘or he may ”’ there shall 
be inserted the words “‘ except where the defendant is the Crown ”’. 
23. In Order XXXI (which relates to interrogatories and discovery 

and inspection of documents) there shall be inserted after Rule 5 
the following Rules :— 

“5a. In proceedings to which the Crown is a party, if an order 
is made for interrogatories to be answered by the Crown, the order 
shall direct by what officer of the Crown the interrogatories are to 
be answered. 

5B. In any proceedings by the Crown for the enforcement of any 
right for the enforcement of which proceedings by way of English 
information might have been taken if the Crown Proceedings Act, 1947 
had not been passed, the Crown may, at any stage of the proceedings, 
deliver interrogatories or further interrogatories without the leave 
of the court or a judge, so however that the Crown shall not be 
entitled to deliver any third or subsequent set of interrogatories 
without the leave of the court or a judge ”’. 


24. In Order XX XI after Rule 28 there shall be inserted the following 
Rule : 
“28a. In proceedings to which the Crown is a party any affidavit 

to be made in answer to an order for discovery against the Crown 
shall be made by such officer of the Crown as the court shall direct ’’. 


25. In Order XXXI after Rule 29 there shall be added the following 
Rule :— 

“30. In any proceedings in the High Court to which the Crown 
is a party, any order of the court made under the powers conferred 
by subsection (1) of Section 28 of the Crown Proceedings Act, 1947, 
shall be construed as not requiring disclosure of the existence of 
any document, the existence of which it would in the opinion of a 
Minister of the Crown be injurious to the public interest te disclose.”’ 





26. In Order XXXV, Rule 17 (which relates to removal of a cause 


or matter from London to a district registry) shall be amended by 
adding thereto the following proviso :—- 


“Provided that in civil proceedings by or against the Crown 
no such order shall be made except with the consent of the Crown ; 
and where the Crown has entered an appearance in London all 
proceedings up to trial shall in any event be taken at the Royal 
Courts of Justice ’’. 

27. In Order XXXVI (which relates to trial) there shall be inserted 


after Rule 1a the following Rule :—- 


“1s. Notwithstanding anything in this Order or in Order XIV or 
in any other provision of these Rules :- ; 

(a) civil proceedings by or against the Crown in the High Court 
shall not, except with the consent of the Crown, be directed to 
be tried elsewhere than at the Royal Courts of Justice, London ; 

(6) where upon a summons for directions it is directed that any 
proceedings by or against the Crown in the King’s Bench Division 
which relate to taxes or duties or to the penalties provided for 
by the enactments relating to revenue shall be tried by a Judge 
in London, the order shall direct the proceedings to be set down 
for trial in a list called the Revenue list, and Rule 1a of this 
order shall not apply to any such proceedings ”’ 

28. In Order XXXVI there shall be inserted after Rule 10a the 


following Rule :— 


“108. Nothing in any of these Rules shall prejudice the right of 
the Crown to demand a local venue for the trial of any proceedings 
in which the Attorney-General has waived his right to a trial 
at bar”’. 

29. In Order XXXVI there shall be inserted at the end of Rule 29 


the following paragraph :—- 


‘“(7) This Rule shall not apply to causes or matters which, by 
virtue of Rule 18 of this order, are required to be set down for trial 
in the Revenue list”’. 

30. In Order XXXVII (which relates to evidence) there shall be 


substituted for Rule 36 the following Rule :— 


“« 36. In all actions to perpetuate testimony touching any honour, 
title, dignity or office or any other matter or thing in which the 
Crown may have an estate or interest, the plaintiff may proceed 
against the Crown under section 17 of the Crown Proceedings Act, 
1947, and the provisions of that Act and these Rules shall apply 
accordingly ’’. 

31. In Order XXXVII (which relates to evidence generally) there 


shall be inserted at the end the following Rule :—- 


“61. For the avoidance of doubt it is hereby declared that any 
powers exercisable by the court or a judge in regard to the taking 
of evidence are exercisable in proceedings by or against the Crown as 
they are exercisable in proceedings between subjects ”’. 

32. After Order XLIs there shall be inserted the following order :— 
“ORDER XLIc 
ORDERS, ETC. AGAINST THE CROWN 
1. In this Order the following expressions have the following 


meanings :— 

“* Order means any crder (including an order for costs) made 
against the in any civil proceedings by or against the Crown, or 
Crown.” in any proceedings on the Crown side of the King’s 


Bench Division, or in connection with any arbitration 
to which the Crown is a party, in favour of any person 
agains? the Crown or against a Government department 
or against an officer of the Crown as such. 

Onder” includes a judgment, decree, rule, award or declaration. 

2. Nothing in any of the following Orders— 

XLII (execution and discovery in aid of execution) 
XLIII (writs of fieri-facias, elegit and sequestration, and sales 
under executions) 
XLIV (attachment) 
XLV (attachment of debts) 
XLVI (charging orders, distringas and stop orders) 
XLVII (writ of possession) 
XLVIII (writ of delivery) 
shall apply in respect of any order against the Crown. 

3. Any application for a certificate under Section 25 of the Crown 
Proceedings Act, 1947 (which relates to satisfaction of orders against 
the Crown) shail be made to the proper officer who is to be ascertained 
as provided by Rule 1 of Order LXXJ. Any application under that 
Section for a direction that a separate certificate be issued with 
respect to costs ordered to be paid to the applicant shall be made to 
the court or a judge, and may be made ex parte without summons. 
Any such certificate shall be in one of the Forms Nos. 31 and 32 in 
Appendix F with such variations as circumstances may require. 

Attachment of moneys payable by the Crown. 

4.—(1) No order for the attachment of debts under Order XLV or 
for the appointment of a sequestrator under Order XLIIL or for the 
appointment of a receiver under Order L shall be made or have 
effect in respect of any money due or accruing or alleged to be duc 
or accruing from the Crown. 

(2) In a case where it is alleged that such an order could have 
been obtained and would have had effect in respect of such money 
if it had been due or accruing from a subject the court or a judge 
may on the application by summons of the judgment creditor make 
an order restraining the judgment debtor from receiving such money 
and directing payment by the Crown to the tudgment creditor or to 
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a sequestrator or receiver ; and the court or a judge may appoint a 
sequestrator or receiver for that purpose. 

(3) No such Order shall be made in respect of :— 

(a) wages or salary payable to any officer of the Crown as such ; 

(6) money which is subject to the provisions of any enactment 
prohibiting or restricting assigning or charging or taking in 
execution ; or 

(c) money payable by the Crown to any person on account of a 
deposit in the Post Office Savings Bank. 

(4) Any such summons shall be served at least four days before 
the return day on the Crown, and, unless otherwise ordered, on the 
judgment debtor or his solicitor. Service on the judgment debtor 
or his solicitor shall be effected in the manner provided for such 
service by Order XLV, Rule 1. Service on the Crown shall be 
effected by service on the appropriate authorised Government 
department or on the Attorney General in accordance with sections 17 
and 18 of the Crown Proceedings Act, 1947. 

(5) If the Crown disputes liability, the court or a judge may order 
that any issue or question necessary for determining the Crown’s 
liability be tried or determined in any manner in which any issue or 
question in an action may be tried or determined, or may refer the 
matter to a Master. Where it is suggested by the Crown that the 
debt with reference to which the proceedings are taken belongs to 
some third person, or that any third person has a claim upon it, the 
court or a judge may order such third person to appear and state 
the nature and particulars of his claim upon such debt. After 
hearing any such third person as aforesaid, and any other person 
whom by the same or any subsequent order the court or a judge may 
require to appear, the court or a judge may bar the claim of the 
third person, or make such other order with respect to his claim as 
the court or a judge thinks fit, upon such terms, in all cases, with 
respect to the third person’s claim (if any), and to costs, as the court 
or a judge thinks just and reasonable. If the third person does not 
appear when ordered, the court or a judge may exercise any powers 
which the court or a judge might have exercised if he had appeared. 

(6) In this Rule the expression ‘‘ judgment debtor ’”’ means the 
person against whom the order for the attachment of debts or for 
the appointment of a sequestrator or receiver could have been 
obtained as aforesaid, and the expression ‘‘ judgment creditor ”’ 
means the person in whose favour it could have been obtained ”’. 
33. In Order L, Rule 13 (which relates to the giving of leave to 


compound a penal action) shall be amended by inserting after the 
words “‘ unless notice shall first have been given to the proper officer ”’ 
the words “‘ or a Government department or the Attorney General or 
an officer of the Crown as such is a party to the action ’’. 


34. In Order L, after Rules 15a to 22 (which relate to receivers) 


there shall be inserted the following Rule :— 


“22a. Rule, 15a to 22 (inclusive) of this Order shall have effect 
subject to Rule 4 of Order XLIc.” 
35. In Order LIV (which relates to applications and proceedings at 


Chambers) in Rule 4¥F (which relates to the cases in which a respondent 
is not required to enter an appearance to an originating summons) 
there shall be inserted after paragraph (13) the following paragraph :— 


“(14) Under Order XVI, Rule 50.” 
36. After Order LIVL there shall be inserted the following Order :— 
“ORDER LIVM 
APPLICATIONS UNDER SECTION 14 OF THE CROWN 
PROCEEDINGS ACT, 1947 

1. Applications under Section 14 of the Crown Proceedings Act, 
1947, may be made by originating motion or originating summons 
inter partes, to be intituled in the matter of the particular subject 
matter of the claim and in the matter of the Crown Proceedings 
Act, 1947. 

2. The respondent to the application shall be the person from 
whom any account or information or payment is claimed or by whom 
any books are required to be produced. 

3. Any such application shall refer to the enactment under which 
the account or information or payment or the production of books 
is claimed ; and where information is claimed the application shall 
show by appropriate questions or otherwise what information is 
required. 

4. Upon any such application an affidavit by a duly authorised 
officer of the department concerned setting out the state of facts 
upon which the application is based and stating that he had reason 
for thinking that such facts exist shall be prima facie evidence of 
such facts. 

5. If evidence is filed disputing any of the facts alleged in pursuance 
of Rule 4, further evidence may be filed, and the court or a judge 
may either decide the matter upon the affidavits (after any cross- 
examination that may have been ordered) or may direct that it be 
decided by oral evidence in court. 

6. An order in favour of the Crown upon any application under 
this Order shall, unless the court or a judge otherwise determines, 
name a time within which each of its terms is to be complied with. 

7. All orders upon any application under this Order shall for the 
purposes of Order LVIII, Rule 3, be deemed to be interlocutory. 

8. Nothing in this Order shall be construed as requiring the 
Crown to proceed by way of an application under Section 14 of the 
Crown Proceedings Act 1947 in any case in which the only relief 
claimed by the Crown is the payment of money; and in any such 
case the Crown may avail itself of any other procedure which is 
open to it under the Rules of the Supreme Court.”’ 





JOURNAL [Vol. 91] 669 


37. In Order LVII (which relates to interpleader) in Rule 10 (which 
relates to failure to appeal and failure to comply with orders made by 


the court) there shall be added at the end the following proviso :— 


“* Provided that no order shall be made against the Crown under 
the foregoing provisions of this Rule except upon an application by 
summons served not less than seven days before the return day.” 
38. In Order LXVII (which relates to the service of orders etc.), 


after Rule 1 there shall be inserted the following Rule :— 


“‘Ja.—(1) The provisions of these Rules relating to the service of 
documents shall have effect subject to the provisions of Section 18 
of the Crown Proceedings Act, 1947, which provide for the service 
of documents on the Crown for the purpose of or in connection with 
civil proceedings by or against the Crown. 

(2) Service of a document in accordance with the said Section 18 
shall be effected (a) by leaving the document within the prescribed 
hours at the office of the person to be served, or of any agent whom 
he has nominated for the purpose, but in either case with a person 
belonging to the office where the document is left, or (4) by posting 
it in a prepaid registered envelope addressed to the person to be 
served or any such avent as aforesaid ; and where service under this 
Rule is made by post the time at which the document so posted 
would be delivered in the ordinary course of post shall be considered 
as the time of service thereof. 

(3) All documents to be served on the Crown for the purpose of 
or in connection with any civil proceedings in the High Court s! 
be treated for the purposes of these Rules as documents in r 
of which personal service is not requisite. 

(4) In this Rule the expression 





‘document “’ includes writs 


notices, pleadings, orders, summonses, warrants and other documents, 
proceedings and written communications ’”’. 
39. In Order LXVII at the end of Rule 2 the following sentence 


shall be added : 


“ This Rule does not apply in the case of documents requit 
be served in accordance with Section 18 of the Crown Proceedings 
Act, 1947.” 

40. To Order LXVII Rule 4 (which relates to service of documents 


where no appearance has been entered) there shall be added the 
following proviso :- 


“Provided that the preceding provisions of this Rule shall not 
have effect in the case of civil proceedings against the Crown where 
no appearance has been entered on behalf of the Crown ; and in any 
such case service shall be effected in the manner provided by 
Section 18 of the Crown Proceedings Act and the preceding Rules 
of this Order.”’ 

41. In Order LXVIII (which relates to the application of the Rules 


in Crown, revenue and matrimonial cases) amendments shall be made 
by deleting :— 


(i) paragraph (c) of Rule 1 ; 
(ii) Rules 2, 2a and 3; 
(iii) in Rule 4, the words ‘‘ to proceedings on the Revenue side of 
the King’s Bench Division and ” ; 
(iv) Rule 5. 
42. In Order LXXI (which relates to interpretation of terms) there 


shall be added at the end of Rule 1 after the words ‘“‘ Supreme Court 
Taxing Office ”’ 


the following words : 

“«« Civil proceedings by the Crown ”’ and “ civil proceedings against 
the Crown ”’ and “ civil proceedings by or against,the Crown ”’ have 
the same respective meanings as in Part IT of the crown Proceedings 
Act, 1947, and do not include any of the proceedings specified in 
subsection (3) of Section 23 of that Act. ‘‘ Civil proceedings to 
which the Crown isa party’’ has the same meaning as it has for the 
purposes of Part IV of the Crown Proceedings Act 1947 by virtue 
of subsection (4) of Section 38 of that Act. 

Except where the context otherwise requires, references in ‘these 
Rules to actions for the recovery of land or for the recovery of 
possession of land shall be construed as including proceedings against 
the Crown for an order declaring that the plaintiff is entitled 
against the Crown to the land or to the possession thereof, and 
references in these Rules to actions for the recovery or delivery or 
specific delivery of property other than land or the possession of 
such property shall be construed as including proceedings against 
the Crown for an order declaring that the plaintiff is entitled as 
against the Crown to the property or to the possession thereo! 

43. The following Forms shall be added to Appendix F and shall 


as 


stand as Forms Nos. 31 and 32 respectively : 


“No. 31 
CERTIFICATE OF ORDER AGAINST THE CROWN (O. 41c. P. 3) 
Heading as in Form 1 
By a judgment [decree! [order] of this Honourable Court dated 


the day of , 19 , it was adjudged [decreed 

[ordered 

Give particulars of the judgment decree or order.] I hereby 
certify that the amount payable to by 


in pursuance of the said judgment ‘decree, [order] is 

*together with interest thereon from the dav of 

until the date of payment, and together with costs which have 
been taxed and certified by the Taxing Master at 

Interest is payable on the said costs from the day of 

until the date of payment.] 





* Omit so far as not required. 
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[tThis certificate does not include the amount payable under the 
said judgment [decree| {order} in respect of costs.} 





No. 32 
CERTIFICATE OF ORDER FOR COSTS AGAINST THE CROWN ({O. 41c. R. 3) 
{Heading as in Form 1} 

By a judgment {decree} forder] of this Honourable Court dated 
the day of , 19 , it was adjudged [decreed] 
fordered] :— 

[Give particulars of the judgment decree or order.| 

certify that the costs payable to y 

in pursuance of the said judgment [decree] [order] have been 

taxed and certified by the Taxing Master at 

‘{Interest is payable on the said costs from the 

until the date of payment.! ” 


I hereby 


day of 





44. These Rules may be cited as the Rules of the Supreme Court 
(Crown Proceedings) 1947, and shall come into operation on the first 
day of January 1948. 

Dated the 26th day of November, 1947. 

Jowitt, C. 

Goddard, C.J. 

Greene, M.R. 
Merriman, P. 

F. James Tucker, 1..J. 
F. L. C. Hodson, J. 


H. B. Vaisey, J. 

G. Justin Lynskey, J. 
Gerald Gardiner. 
Douglas T. Garrett. 
L. S. Holmes. 





+ To be included where a separate certificate has been directed to be issued as to costs. 
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} Omit where not required. 
Mr. J. C. WHITAKER 
Mr. John Cecil Whitaker, solicitor, of Messrs. Whitaker & Wood, 
of Bradford, died on 5th December, aged sixty-five. He was 
admitted in 1925. 


NOTES AND NEWS 


Honours and Appointments 

The King has signified his intention of appointing Mr. CHARLES 
Evstace HarMAN, K.C., to be a Justice of the High Court of 
Justice (Chancery Division). Mr. Harman was called to the Bar 
in 1921 and took silk in 1935. He was elected a Bencher of 
Lincoln’s Inn in 1939 and in 1946 became vice-chairman of the 
General Council of the Bar. 

The King has approved the appointment of his Honour Judge 
BENJAMIN OrMEROD to be a Commissioner of Assize on the 
Northern Circuit. 


The Lord Chancellor has appointed Mr. FE. G. M. FLetcHeEr, 
M.P., to be a member of the Evershed Committee on Supreme 
Court practice and procedure in the place of Mr. Kenneth 
Younger, M.P., who has resigned from the committee on his 
appointment as Parliamentary Under-Secretary of State, Home 
Office. Mr. Fletcher was admitted in 1924. 


Mr. W. Ratyey-Epwarpbs has been appointed Solicitor and 
Clerk to Sheerness Council. He was admitted in 1933. 


Mr. J. 


J. R. Fitzpatrick has been appointed Assistant Solicitor 
to Stockport Corporation. 


He was admitted this year. 


At a statutory general meeting of the Society of Solicitors in 
the Supreme Courts of Scotland, held on 2nd December, 
Mr. W. L. H. Paterson, President, in the chair, the following 
appointments were made : representative on Board of Edinburgh 
Royal Infirmary, Mr. T. B. MaItLanp; representatives on 
Commission to fix Rate of Interest on Landed Securities, 
Mr. W. L. H. Paterson and Mr. Rosert Gray, treasurer and 
collector ; representative on Board of Directors of Edinburgh Legal 
Dispensary, Mr. J. PAIRMAN MILLER; reporter on Probabilis Causa, 
Mr. GeorGE M. Bryson ; agents for the poor—in civil causes, 
Mr. J. G. GeorGE and Mr. A. FRASER MAcLENNAN ; in criminal 
causes, Mr. SAMUEL CAMPBELL and Mr. DonaLp G. Jack. 


The Lord Advocate’s Chambers announce that the following 
have been appointed Solicitors in Scotland to the Ministry of 
Civil Aviation, Air Ministry, War Office and Admiralty respec- 
tively: Mr. F. R. Goutp, B.L., Mr. T. J. Appry, O.B.E., S.S.C., 
Mr. J. Farquharson, S.S.C., and Mr. N. C. MACPHERSON. 


Notes 
At a meeting of the United Law Society, held in the Barristers’ 
Refreshment Room, Lincoln’s Inn, on Monday, 10th November, 
1947, with Mr. F. R. McQuown in the chair, the motion ‘‘ That 
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this house dissents from the decision in Searle v. Walibank 
(1947), 63 T.L.R. 24,” was lost by five votes to six. 

At the meeting on Monday, 17th November, 1947, with Mr. F. R. 
McQuown in the chair, the motion ‘‘ That this house deplores the 
recent attacks on the freedom of the Press’ was lost by eight 
votes to five. 

At the meeting on Monday, 1st December, 1947, with Mr. F. R. 
McQuown in the chair, the motion was ‘“‘ That this house dissents 
from the judgment in Central London Property Trust, Ltd. v. 
High Trees House, Ltd. [1947] 1 K.B. 130.” The chairman gave 
his casting vote against the motion. 


A course of six lectures on ‘‘ Delinquency and the Educator ” 
will be given at the Institute for the Scientific Treatment of 
Delinquency, 8 Bourdon Street, W.1 (Mayfair 0632-3), by 
Miss Barbara Low, B.A.,on 27th January, 3rd, 13th, 24th February, 
2nd and 9th March, 1948, at 6.30 p.m. Early application should 
be made to the General Secretary. 


The usual monthly meeting of the directors of the Law 
Association was held on the 1st December, with Mr. T. L. Dinwiddy 
in the chair. The other directors present were : Mr. C. A. Dawson, 
Mr. H. T. Traer Harris, Mr. G. D. Hugh Jones, Mr. Frank S. 
Pritchard, Mr. S. Hewitt Pitt, Mr. William Winterbotham, and 
the secretary, Mr. Andrew H. Morton. The sum of £322 was 
voted in relief of deserving applicants and arrangements for the 
sending out of an appeal to London solicitors not members of 
the Association to join so as to help the board in carrying out 
their work were approved and other general business transacted. 
The help of London solicitors is urgently needed. The annual 
subscriptions are {1 1s. and life membership is £10 10s. 
Applications should be made to the Secretary, at 3 Gray’s Inn 
Place, Gray’s Inn, W.C.1. 


SUPREME COURT FUNDS RULES 
From 15th December next the Supreme Court Funds Provisional 
Rules, 1947 (set out in full ante, pp. 545 to 548), are superseded 
and replaced by the Supreme Court Funds Rules, 1947 (S.R. & O., 
1947, No. 2547). The substantive rules are identical in content 
with the provisional rules, and will not therefore be reprinted in 
THE SOLiciTors’ JOURNAL. 





Wills and Bequests 


Mr. H. Grylls, solicitor, of Redruth, left £49,230, with net 
personalty £49,133. 

Mr. A. R. Linsley, barrister-at-law, of Harrow-on-the-Hill, 
left £821,766. He left £10,000 upon trust for his uncle, Alfred 
Linsley, for life and then £4,000 to University College Hospital 
and £1,000 each to Pembroke College, Cambridge, Harrow 
School, the Middle Temple and the Barristers’ Benevolent 
Association. 


Mr. G. T. Watkins, solicitor, of Bristol, left £49,115. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
MICHAELMAS SITTINGS, 1947 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL Mr. Justice 
Date Rota Court I VAISEY 
Mon., Dec. 15 Mr. Reader Mr. Andrews Mr. Jones 
Tues., ,, 16 Hay Jones Reader 
res | | Farr Reader Hay 
Thurs., ,, 18 Blaker Hay Farr 
Fri., ~~ we Andrews Farr Blaker 
Sat., i Jones Blaker Andrews 
Group A Group B 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
ROXBURGH WYNN PARRY ROMER JENKINS 
Date Non-Witness Witness Non-Witness Witness 
Mon., Dec. 15 Mr. Blaker Mr. Farr Mr. Hay Mr. Reader 
Tues, » 16 Andrews Blaker Farr Hay 
Wed., ,, 17 Jones Andrews Blaker Farr 
Thurs., ,, 18 Reader Jones Andrews Blaker 
Fri., i Hay Reader Jones Andrews 
Sat., i ee Farr Hay Reader Jones 




















